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Court of Appeals of the District of Columbia. 



No. 3003. 

Lawrence A. O’Dea, Appellant, 

vs. 

T. Edward Clark, Jr. 


a Supreme Court of the District of Columbia. 

At Law. No. 56528. 

T. Edward Clark, Jr., Plaintiff, 

vs. 

Lawrence A. O’Dea, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Particulars. 

Filed January 9, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56528. 

T. Edward Clark, Jr., Plaintiff, 

vs. 

Lawrence A. O’Dea, 1221 H. S't., N. E., Defendant. 
Lawrence A. O’Dea to T. Edward Clark, Jr., Dr. 


1912. 

Sept. 30. To 2 Yds. Gravel.. 3.20 

2 “ Sand . 2.80 

Oct. 1. 4 “ Sand (5.60) 2 Yds. Gravel (3.20).. 8.80 

1—3003a 
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3 Bbls. Lime . 1.80 

3- 5 “ “ . 3:00 

4. 4 ^ ds. Sand (5.60) 25 Bu. White Sand 

(8.75) . 14.35 

V 2 Ton Hydrd. Lime . 3.50 

7. 50 Ft. 8x8 Lining. 5 00 

4,300 Brick (25.80) 7 Bbl. Lime (4.20).. 30^00 

4 Yds. Sand. 5 60 

8. 4 “ Sand (5.60), 5 Bbls. Lime (3.00). 8.*60 

11. 4 “ Sand (5.60), 7 11 Lime (4.20). 9.80 

14. 1.400 Brick (8.40), 4 Yds. Sand (5.60).. 14.00 

15. 5 Bbls. Lime (3.00), 700 Brick (4.20).. 7 20 

700 Brick .... 4 >20 

17. 4 Yds. Sand (5.60) 1 Ton Finish (10.75). 16.35 

21. 4 Yds. Sand(5.60), 2 Bbls. L. Plaster(4.50). 10.10 

22. 1 Ton Wall Plaster. 13.00 

2o. 1 “ “ “ . 13.00 

1 Bbl. Portland (2.00), 2 Yds. Sand(2.80). 4 80 

31. 1 Bbl. L. Plaster(2.25), 2 Yds.Sand(2.80). 5.05 

Nov. 1. V -2 Ton Wall Plaster. 6.50 

5. 5 Bbls. Portland . 10.00 

6. 2 Yds. Sand . 2.80 

8. 1 Ton Wall Plaster . 13.00 

12. 2 Yds. Sand . 2 80 

13. 1 Ton White Finish." 10*75 

14. 1 Bbl. L. Plaster. 2.25 

19. 4 Bbls. Portland (8.00) 2 Yds. Sand (2.80). 10 80 

25. 2 Yds. Sand (2.80). 2 Yds. Sand (2.80). 5.60 

1 Ton Wall Plaster. 13.00 

28. 1 Bbl.Plaster(2.25),6 Bags Portland(3.00). 5.25 


$266.90 

$11.60 

$133.45 

- 145.05 


Balance Due . $121.85 

DISMER & ESHER. 
Attorneys for Plaintiff. 


1913. 

Jan. 22. Bv 116 Bags 
Feb. 17. Cash ... 


2 Affidavit of T. Edward Clark, Jr. 

Filed January 9, 1914. 

******* 

District of Columbia, ss : 

T. Edward Clark. Jr., being on oath, duly sworn, deposes and says 
that he is the plaintill in the above entitled suit wherein Lawrence 
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A. O’Dea is the defendant; that plaintiff is engaged in the builders’ 
sll PPly business and as such at the special instance and request of 
the defendant, Lawrence A. O’Dea in the months of September, 
October and November, 1912, sold and delivered to him certain 
building material of the value of, to wit, Two hundred and sixty- 
six ($266.90) dollars; that defendant in, to wit, the months of 

r> ^ ^ ^ ^ j was given credits on account of said 

145.05 

bill of $124.05, leaving a balance still due and unpaid of One 

^ . -one ($121.85) dollars; that plaintiff h as often 
requested defendant to pay said balance of $121.85 but defendant 
has hitherto wholly failed and refused and still fails and refuses to 
P y 1 ^ ame or any part thereof; Wherefore, plaintiff brings this 
suit and claims said sum of One hundred and twenty-one ($121.85) 
dollars, exclusive of all set-offs and just grounds of defense, with 
interest thereon from, to wit, March 1st, 1913, besides costs of this 
suit. 

T. EDWARD CLARK, Jr. 

Subscribed and sworn to before me this 13th day of October. 
1913. 

[seal.] CPI AS. W. FT.OECKER, 

Notary Public, D. C. 


3 Affidavit of Defense. 

Filed January 9, 1914. 

* ****** 

District of Columbia, ss: 

Lawrence A. O'Dea being first duly sworn on oath deposes and 
says that he is the person named as defendant in the above-entitled 
cause wherein T. Edward Clark, Jr., is named as plaintiff; that he 
has a good defense to the whole of plaintiff’s claim, which defense 
is as follows: that he has paid the plaintiff in full for all the build¬ 
ing material furnished him, at his request; that he is not now in¬ 
debted to the plaintiff in the amount claimed or any other amount 
whatsoever. 

LAWRENCE A. O’DEA. 

Subscribed and sworn to before me this 22d day of December 
A. D. 1913. 

[seal.] Frederick stohlman, 

Notary Public, D. C. 
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4 Certificate of Municipal Court on Appeal. 

Filed January 9, 1914. 

******* 

Date. Proceedings. 

1913. 

Plaintiff’s attorneys—Dismer & Esher. 

%/ 

Defendant’s attorney—J. A. O'Shea. 

Dec. 5th. Particulars of demand and affidavit filed. 

Summons and copy issued returnable Dec. 12—11 
A. M. 

“ 10th. Summons returned “summoned as within directed.” 

“ 12th. Continued bv defendant to Dec. 18—11 A. M. 

“ 18th. “ “ “ “ “ 22—11 A. M. 

" 22nd. Affidavit of defense filed. 

“ “ Continued bv defendant to Dec. 30—11 A. M. 

V 

30th. Trial—witnesses sworn. Judgment for defendant for 
costs. 

1914. 

Jan. 0th. Appeal, notice of, filed; undertaking on, with Globe 

Indemnity Co., surety, approved and filed. 

7th. Appeal, record on and papers filed with Clerk of Su¬ 
preme Court, D. C., and notice sent to plaintiff’s 
attorneys. 

This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in this case. 

Witness the Honorable Judges of said Court this 7th day of 
January, A. D. 1914. 

F. G. AUK AM, Clerk , 

By BLANCHE NEFF, 

Assistant Clerk. 

Costs paid by plaintiff, $3.10. 

Costs paid by defendant, $.75. 

(Endorsed:) Jan. 7. 1914. The Clerk will please docket this 
appeal, enter my our appearance and issue Summons to Appellee. 
Dismer & Esher, Att’vs for Appellant. 

5 Memorandum. 

November 5, 1915.—Verdict for plaintiff for $121.85 with inter¬ 
est from March 1st, 1913. 
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Motion for New Trial. 

Filed November 8, 1915. 

******* 

Now comes the defendant Lawrence A. O’Dea, by his attorney, 
James A. O’Shea, and moves the court to grant a new trial in the 
above entitled cause, and for reason therefor shows to the court: 

1. That the verdict is contrary to the evidence. 

2 . That the verdict is contrary to the weight of the evidence. 

3. That the verdict is contrary to the law as given to the iurv 

by the court. J 

4. That the court erred in instructing the jury. 

5. That the court erred in admitting evidence contrary to law. 

6 . That the court erred in refusing to admit evidence contrary 

to law. J 

7. That the amount given by the verdict is excessive. 

8 . That new and material facts have come to light since the 

trial. 

JAMES A. O’SHEA, 
Attorney for Defendant. 

******* 

6 Supreme Court of the District of Columbia. 

Before Judge Siddons. 

Saturday, November 13th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice, presiding. 

******* 

Upon consideration of the motion for a new trial, filed herein on 
behalf of the defendant by his attorney of record, it is ordered that 
said motion be, and the same is hereby overruled and judgment on 
verdict is ordered. 

W herefore, it is considered, that the plaintiff herein recover of the 
defendant the sum of One Hundred Twenty-one and 85/100 
Dollars ($121.85), with interest thereon from the 1st day of March, 
1913, together with costs of suit to be taxed by the clerk and have 
execution thereof. 

From the foregoing the defendant by his attorney, in open court, 
notes an appeal to the Court of Appeals, whereupon, the penalty 
of a bond to operate as a supersedeas is herebv fixed in the sum of 
Three Hundred Dollars ($300.00), or for costs in the sum of One 
Hundred Dollars. 
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Filed Dec. 8, 1915. J. R. Young, Clerk. 

7 In the Supreme Court of the District of Columbia. 

At Law. No. 56528. 

T. Edward Clark, Jr. 
vs. 

Lawrence A. O’Dea. 

Know all men by these presents that we Lawrence A. O’Dea, as 
principal, and George W. Ray, as surety, are held and firmly bound 
unto the above-named T. Edward Clark, Jr. in the full sum of Three 
hundred ($300.00) dollars to be paid to the said T. Edward Clark, 
Jr. his executors, administrators, successors, or assigns. To which 
payment, well and truly to be made, we bind ourselves, and each 
of us, jointly and severally, and our and each of our heirs, executors, 
administrators, successors, and assigns, firmly by these presents. 
Sealed with our seals and dated this 7th day of December, in the 
vear of our Lord one thousand nine hundred and fifteen. 

Whei *eas the above-named Lawrence A. O’Dea has prosecuted 
an appeal to the Court of Appeals of the District of Columbia, to 
reverse the Judgment rendered in the above suit by the said Supreme 
Court of the District of Columbia: 

Now, therefore, the condition of this obligation is such, that if 
the above-named Lawrence A. O’Dea shall prosecute his said appeal 
to effect, and answer all damages and costs if he shall fail to make 
good his plea, then this obligation shall be void; otherwise, the 
same shall be and remain in full force and virtue. 

LAWRENCE A. O’DEA. [seal.] 
GEORGE W. RAY. [seal.] 

-. [seal.] 

-. [seal.] 

Sealed and delivered in the presence of— 

JOHN I. SACKS. 

Approved the — day of-, 191-. 


Justice S. C., D. C. 

[Endorsed:] Supreme Court, District of Columbia. No. 56528. 
Law. T. Edward Clarke vs. Lawrence A. O’Dea. Supersedeas Bond 
for Appeal to Court of Appeals. Mr. Justice Siddons, refused to ap¬ 
prove this bond, because not submitted as required by Rule. F. C. 
O’Connell. 

8 Memoranda. 

December 30, 1915.—Time for settling Bill of Exceptions ex¬ 
tended to the 15th day of January, and the time for filing the Tran¬ 
script of Record to the 31st day of January, 1916. 
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January 15, 1910.-Time for settling Bill of Exceptions extended 
to and including the 4th day of February, 1916, and the time to file 

rii? 111 * 0 1916* veCOr( ^ extcn ^ e( ^ t0 an d including the 21st day of Feb- 

February 4, 1916.—Time for settling Bill of Exceptions extended 
to and including the 2oth day of February, 1916, and the time to file 

1916 ranStT11> t of Record t0 and including the 10th day of March, 

February 25, 1916.—Time for settling Bill of Exceptions extended 
to and including the 1/th day of March, 1916, and the time to file 

thel ranscript of hecord to and including the 31st day of March 
lUlo. J * 

March 17, 1916 —Time for settling Bill of Exceptions extended 
to and including the 24th day of March 1916, and the time to file 
the Iranscnpt of Record to and including the 8th day of April, 

March 24 Time tVr settling Bill of Exceptions extended 

to the 31st day of March, 1916, and the time to file the Transcript 
of Record extended to the 15th day of April 1916 

March 31, 1916—Time for settling Bill’of Exceptions extended 
to and including the 8th day of April, 1916, and the time to file the 
ranscript of Record extended to and including the 22nd dav of 
April, 191(3. J 

^ 1916.-1:™ ** or settling Bill of Exceptions ex- 

.. * ™ to and lnc *' ldln K the 18th day of April, 1916, and the 

dayofMa* ^ ReC ° rd extended to and including the 1st 

April 18, 1916.—Time for settling Bill of Excepions extended to 
and including the 25th day of April, 1916, and the time to file Tran- 

1916* ° f ReC ° rd extended t0 and including the 12th day of May, 

„ J] Vr - >nl | 1 a : for ; scttlin « R ill of Exceptions extended to 

and including the 10th day of May, 1916, and the time to file Tran- 

loTif ° f ReC ° rd extended to and including the 31st day of May, 

May 10.1916.—Time for settling Bill of Exceptions extended to 
and including the 1, th day of May, 1916, and the time to file Tran- 

1916* ° f ReC ° rd extended t0 and including the 31st day of May, 

May 1/ 1916.—Time for settling Bill of Exceptions extended to 
and including the 31st day of May, 1916, and the time to file Tran- 
smpt of Record extended to and including the 30th day of June, 

May 31 1916.—Time for settling Bill of Exceptions extended to 
in and including the 15th day of June. 1916, and the time to 

10 hie Transcript of Record to and including the 30th dav of 

June, 1916. J 

June 15, 1916.—Time for settling Bill of Exceptions extended to 
and including the 19th day of June, 1916, and the time to file Tran- 
senpt of Record extended to and including the 15th day of July 
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Supreme Court of the District of Columbia. 

Monday, June 19th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice, presiding. 

******* 

Before Judge Siddons. 

Come now the parties hereto by their respective attorneys of record, 
whereupon the defendant by his said attorney submits to the Court 
the Bill of Exceptions taken at the trial of this cause, and prays that 
the same be signed and made of record nunc pro tunc, which is 
hereby accordingly done. 


Memoranda. 

July 14, 1916.—Time to file Transcript of Record extended to and 
including the 15th day of August, 1916. 

August 15, 1916.—Time to file Transcript of Record extended to 
and including the 18th day of August, 1916. 


11 Assignments of Error. 

Filed August 15, 1916. 

******* 

The Court erred: 

1. In permitting the witness Clark to testify as to certain delivery 
tickets or receipts and allowing the same to go in evidence as prima 
facie evidence of delivery. 

2. In permitting the witness Dayhoff, by declaration or admis¬ 
sion, to testify as to an alleged partnership existing between him 
and the defendant O’Dea. 

3. In permitting the witness Dayhoff to testify as to an alleged 
agency existing between him and the defendant O’Dea. 

4. In permitting the witness Dayhoff to testify as to a conversa¬ 
tion he had with Mr. Suracci. 

5. In permitting the witness Dayhoff to testify in reference to 
material delivered to places other than 1221 II Street, N. E. 

6. In refusing to allow the defendant to interrogate the witness 
Dayhoff about his bond. 

• t. In refusing to strike out, after motion made, testimony of the 
witness Dayhoff in respect to any transaction lie had with Mr. 
Suracci in respect to any relations or admissions he made as the 
alleged agent of Mr. O’Dea. 

8. In allowing the delivery slips with respect to 1223 H Street, 
N. E. to go into evidence. 

9. In refusing to direct the jury to bring in a verdict for defend- 
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<uit on the grounds that the release of liens released all demands 
made by the plaintiff against the defendant. 

12 10. In refusing to direct the jury to bring in a verdict 
for the defendant on the ground that this was a compromise 

account and the receipted bill was a payment in full. 

11. In refusing to compel the plaintiff to elect as to what theory 
lie was going to the jury on, that is, whether he would rely upon the 
theory of a partnership between O’Dea and the witness Dayhoff, or, 
upon the tlieoty of agency between O’Dea and the witness^Dayhoff. 

12. In admitting, over defendant’s objection in each instance tes¬ 
timony objected to by him, and indicated in each of his several 
exceptions in that behalf. 

13. In permitting the witness, L. A. O’Dea to be cross examined 
with respect to delivery receipt dated October 9, 1914, slip Mr. ODea 

said he did not| sign and allowing the same to be admitted in evi¬ 
dence. 

14. In permitting the witness O’Dea to be cross-examined with 
respect to the paying of help on both jobs. 

15. In permitting the witness Katie Dayhoff to testify with re¬ 
spect to the time book. 

16. In refusing to strike out, after motion made, the entire tes¬ 
timony of the witness Katie Dayhoff with respect to the time book. 

1 i . In permitting the witness Harvey Dayhoff to testify with 
respect to the time book. 

18. In refusing to strike out, after motion made, the entire tes¬ 
timony of the witness Harvey Dayhoff with respect to the time book. 

19. In failure to sustain the objections to the overruling of the 
various motions. 

13 20. In refusing the first prayer of the defendant. 

21. In refusing the second prayer of the defendant. 

22. In refusing the third prayer of the defendant. 

23. In granting the third prayer of the defendant as modified. 

24. In refusing the fourth prayer of the defendant. 

25. In refusing the fifth prayer of the defendant. 

26. In refusing to charge the jury that the receipted bill was 
Pnma facie evidence in favor of O’Dea and that the burden was then 
on Mr. Clark. 

27. In overruling the defendant’s motion for a new trial. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorneys for Defendant. 


Service of copy of the above 
August, A. D. 1916. 


acknowledged this 15th day of 

ALBERT D. ESHER, 

Attorney for Plaintiff . 


2—3003a 
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14 Designation of Record on Appeal. 

Filed August 15, 1916. 

******* 

The clerk will please make out a transcript of record in the above 
entitled cause for the appellant to file in the court of appeals of the 
District of Columbia, including therein the following: 


Papers and Proceedings in the Municipal Court. 

1. Plaintiff’s Bill of Particulars and affidavit of merit. 

2 . Defendant s affidavit of defense. 

3. Certificate of Record of Municipal Court on Appeal. 

Papers and Proceedings in the Supreme Court, D. C. 


4. Order to docket appeal and to enter appearance of Albert D. 
Esher for plaintiff. 

5. Memorandum of trial. 

6 . Motion for new trial. 

7. Memorandum showing overruling of motion for a new trial, 
judgment for plaintiff, appeal by defendant, fixing appeal bond, and 
approval and liling of same. 

8 . Bond on appeal. 

9. Memorandum showing the submission of Bill of Exertions to 
the Court. 

10. Memorandum of orders extending time for settling Bill of 
Exceptions, liling transcript of record in the Court of Appeals of the 
District of Columbia, and order settling the Bill of Excep¬ 
tions. 

15 11. Assignments of error. 

12. This designation of record. 

JAMES A. O’SHEA. 
JOHN I. SACKS. 


Service of copy of the above 
August, A. D. 1916. 


acknowledged this loth day of 

ALBERT D. ESHER, 

Attorney for Plaintiff. 


16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
15, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which ; s 
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made part of this transcript, in cause No. 56528 at Law, wherein 
r Edward Clark, Jr. is Plaintiff and Lawrence A. O’Dea is Pefend- 
ant, as the same remains upon the files and of record in said Court. 
In t estimony _\\ hereof, I hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District, 
tills 1 / th day of August, 1916. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

ByALF. G. BUIIRMAN, 

Assistant Clerk. 


In the Supreme Court of the District of Columbia. 

No. 56528. Law. 


T. Edward Clark, Jr., Plaintiff, 


vs. 

Lawrence A. O’Dea, Defendant. 


Defendant's Bill of Exceptions. 

Thus case coming on for trial before the Honorable Frederick L 
Siddons, Associate Justice of the Supreme Court of the District of 
Columbia, and a jury on the third day of November, 1915, the plain¬ 
tiff being represented by Albert D. Esher, Esquire, and the defend¬ 
ant by James A O Shea, Esquire, and John I. Sacks, Esquire, the 
following proceedings were had. 


The plaintiff, to maintain the issue on his part joined, called one 
1. Edward Clark, Jr who testified substantially as follows: That 
he is the plaintiff and has been in the builders’ supplv business for 
about twenty-nine years and has known the defendant, Lawrence A 
O Dea for about twenty years; that in September, 1912, the defend¬ 
ant Lawrence A. 0 Dea came to his office with a Mr. Davhoff and 
stated that he was to do some building and remodelling work at 1221 
II Street, Northeast, and thereupon made arrangements with plain¬ 
tiff to buy the material for this work from him; that O’Dea told 
Clark that Mr. Davhoff was his builder and whatever material he 
ordered ,to send it out to 1221 II Street, Northeast, and charge it to 
him (O Dea) and he would pay for it; he further testified that he 
had not before this time known Dayhoff and that he sold the ma- 
tenal to O’Dea on O’Dea’s individual credit; that he there¬ 
in after received the orders for the material from O’Dea himself 
over the telephone; that he knew O’Dea’s voice; that all ma¬ 
terial was sent by plaintiff to 1221 H Street, Northeast, as directed: 
that thereupon the books of original entry was produced and plaintiff 
identified the orders he had received from O’Dea, the same being 
in his handwriting and he also identified the delivery tickets he 
had sent out with the material, which were also in his handwriting. 
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Witness thereupon explained how his business was conducted. 
That then and thereupon over the objection and exception of the 
defendant, witness was allowed to testify that whoever received an 
order marked the same in the l>ook kept for that purpose and there¬ 
upon filled out a deliver}' ticket to accompany the order; that some 
of the orders were in the handwriting of Thomas Raymond Clark 
and a few others in Mr. A. E. Career’s handwriting; that all the de¬ 
liver}' tickets or receipts were returned in due course and no protest 
was ever made about the nondeliver}' of goods; and to the ruling 
of the Court, admitting such testimony, an exception was taken by 
the defendant; that the dealings commenced on the 30th day of 
September, 1912, and terminated on the 28th day of November, 
1912; that orders were received nearly every day during this time; 
that plaintiff sent itemized bills to O’Dea of the account at different 
times which were not disputed: that in the first part of November, 
1912, O’Dea called at plaintiff’s place of business and requested him 
to sign a Release of Liens to enable him (O’Dea) to get some money 
from the Building Association, which plaintiff did; that later O’Dea 
asked plaintiff to give him a receipted bill for $133.45 in order that 
he may present the same to the Building Association and get Clark 
that much money; that that was all the Building Association would 
advance at that time and that he would be paid the balance later; 
O’Dea told Clark that the Building Association required a receipted 
bill before they would pay out any money at all; that afterwards 
Clark met O’Dea at the Metropolitan Bank and also at the Washing¬ 
ton Loan and Trust Company and O’Dea said he would get 
19 the rest of Clark’s money soon. 

Cross-examination: 

That he sent itemized bills to O’Dea the first being for $184.15 
dated October 31, 1912. and that when O’Dea asked for a bill smaller 
than the amount due. O’Dea knew how much he owed but said he 
could only borrow a limited sum from the Building Association at 
that time and they required a receipted bill before they would ad¬ 
vance any money; that the balance would be paid later: that there¬ 
upon the receipted bill and the Release of Liens was introduced by 
the defense and the witness stated he signed a Release of Liens to 
enable O’Dea to get some money, as also the bill; that the Release 
of L iens was signed long before he ever received any money; that 
there was no compromise settlement or anything like that; that wit¬ 
ness always looked to O’Dea for payment and never recognized any¬ 
one else in the transaction: that he had two conversations with 
O’Dea one at the Metropolitan Bank and the other at the Washington 
Loan and Trust Company regarding l>alance due. 

Thomas Raymond Clark, a witness called on behalf of the plain¬ 
tiff. testified substantial^ as follows: 

That in 1912, he was a clerk in his father’s office and was present 
when Mr. O’Dea brought Mr. Dayhoff in and introduced Davhoff as 
his builder in September, 1912; that O’Dea informed plaintiff he was 
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going to do some building and that Mr. Dayhoff was his builder and 
to send out to 1221 H Street, Northeast, any material Dayhoff 
ordered; that he (O’Dea) would pay for it; that witness thereupon 
identified in books of original entry the items, orders for which he 
had received over the telephone,.the same being in his handwriting; 
he also identified delivery ticket sent with these orders which «ere 
also in his handwriting. 

Cross-examination: 

Witness stated he was not sure he received any orders over the 
telephone from Mr. O’Dea. 

20 A. E. H. Carver, a witness called on behalf of the plaintiff 
testified substantially as follows: 

That in 1912-1913 he was manager for Mr. Clark: that he is now 
employed elsewhere; knows O’Dea and plaintiff sent witness out to 
collect from O’Dea balance due Clark; that O’Dea told witness he 
ha* used only half of the material and that the man next door had 
used the other half and that he was only going to pay for his half; 
that O’Dea told witness about certain sacks he had belonging to 
Clark; witness also identified certain entries made by him in the 
hooks of original entry when he had received orders for material 
for O’Dea’s account and also identified delivers 7 tickets sent out with 
these orders, the same being in his handwriting. 

Cross-examination: 

Witness was not sure as to the date he went out to see Mr. O’Dea; 
thought it was about January, 1913. hut was not sure; that it was 
hard at times to identify his handwriting as he had not seen the 
hooks for over two years and again Raymond (preceding witness) 
and witness wrote so much alike; knew the account was just and 
should be paid. 

Harvey L. Dayhoff, a witness called on behalf of the plaintiff, 
testified substantially as follows: 

That ho is a carpenter and has been for fourteen years and knows 
the defendant, Lawrence A. O’Dea; that witness at first was to do the 
carpenter work only on the O’Dea job at 1221 H Street. Northeast, 
and O’Dea was to pay him $225.00 for this work; “Then Mr. O’Dea 
found out that Mr. Surracci was going to remodel his building the 
same as Mr. O’Dea’s was and Mr. O’Dea got me Mr. Suracci’s job 
too.” 

21 Mr. O’Shea: “Now, if it please the Court, if this is. an 
attempt to prove a- alleged partnership between O’Dea and 

Dayhoff, I object to any declaration or admission of this man to 
prove such a contract.” 

The Court: I do not know what the object is now. Probably it 
\t to prove what occurred between O’Dea and Dayhoff.” 

Mr. O’Shea: I just want to make the objection so as to be timely, 
if your Honor please, that is all.” 
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The Court : The objection cannot be made because nothing ha- 
been developed to which your objection can be made.” 

Mr. 0 Shea: In order that I may have the record entirely straight, 
this witness has testified that lie was first working at 1*2*21 IT Street. 
Northeast; that, finally, or afterwards, finally, I think he used the 
term, finally he and Mr. O’Dea—then he started to tell something 
about the house next door, and it is to that that I object, to any 
statement about the house next door.” 

The Court: If you want to make an objection now, it is overruled.” 

Mr. O’Shea: Your Honor will allow me an exception, and I will 
re-state my grounds: this is apparently an effort to prove a partner¬ 
ship between Dayhoff and O'Dea, and it cannot Ik 1 proved in this 
way bv a declaration or admission of one of the alleged partners.” 

The Court: The objection is overruled.” 

Witness further testified that he had not started the work yet on 
12*21 II Street. Northeast: that Mr. Suracei wanted to move his 
house out and Mr. O’Dea got witness to go see Mr. Suraci and wit¬ 
ness told O’Dea he could not do it; that he did not have the 
22 money to buy the material and then O’Dea said: “I wifi buy 
the material and see that you get the material: I have lots 
of friends and I will see that you get tiie material, and then we will 
divide on it.” And we took l>oth jobs together. 

That then and thereupon the following occurred: 

Mr. O’Shea: “Now, if the Court please, I renew mv objection on 
the further ground that this is an attempt to prove agency, and 
agency cannot be proven in the way Mr. Esher is attempting agency, 
on admission of this kind.” 

r I he Court: “Not the declarations of this man. Tie is undertaking 
to testify, as to what Mr. O'Dea did with him.” 

Mr. O’Shea: “And it is to that, T object.” 

The Court: “Mr. O’Dea’s declaration?” 

Mr. O’Shea: “Mr. O’Dea’s declarations.” 

The Court: “The objection is overruled.” 

Mr. O’Shea: “Y our Honor will allow me an exception.” 

The Court: “Yes.” 

Witness further testified that as a result of what Mr. O’Dea had 
told him he went to see Mr. Suracci and that Mr. O’Dea then took 
witness around and introduced him. 

That then and thereupon the following occur-ed: 

By Mr. Esher: 

Q. “When did you go to see Mr. Suracci?” 

Mr. O’Shea: “I object.” 

The Court: “The objection is overruled.” 

Mr. O’Shea: “An exception.” 

itness then stated that he went to see Mr. Suracci about Septem¬ 
ber 21st, 1912; that he started the O’Dea job about September 17th, 
1912. * 

That then and thereupon the following occur-ed: 
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3y Mr. Esher: 

Q. ‘ Why did you go to see Mr. Suracci, Mr. Dayhoff.” 

23 Mr. O’Shea: “I object.” 

1 he Court: “I cannot tell whether the objection is relevant 
or not; it may be very pertinent.” 

By Mr. Esher: 

Q- ‘‘A* "hose suggestion did you go to see Mr. Suracci? A. Mr. 
O Dea s. 


Mi O Shea: 1 object to the question as leading and as suggest¬ 
ing the answer.” 

The Court: “It is leading but not suggestive.” 

\\ hich question was thereupon withdrawn. 


)\ ltness further testified that Mr. O’Dea took him around to several 
building supply people, including the plaintiff Clark, and that O’Dea 
made arrangements with Clark to purchase the material needed* 
that. 0 Dea took witness to Clark’s between September 17th and 21st’ 
1J12, that Mr. () Dea ordered some material from Clark at that time* 
that thereafter O’Dea ordered material from Clark as did witness; 
a good deal of it was ordered over the telephone; that the material 
was sent out by.Mr. Clark; that witness signed for some of the ma¬ 
terial sent out; it was sent to 1221. 


that then and thereu|X)n the following occur-ed: 
i 99 i F ^ ^ iea: “I object to any material used in any other place tha£ 

Z h ° CoUVt: ^ )oes ^at objection go to any material that went to 
1223?” 

Mr. O’Shea: “Yes, your Honor.” 

lhe Court: “Well, in the light of this witness’s testimony, that 
*1 > () )^ CI ' ,IU ^ 11 as an > T delivery anywhere else than 

Mr. O Shea: our Honor will allow* me an exception to any testi¬ 

mony as to material delivered to 1223.” 

The Court: “Yes.” 


M ltness then identified his signature on delivery tickets or 
24 receipts which plaintiff Clark had sent out with the material, 
which were in evidence, and stated that the material as 
marked on these tickets was delivered bv Clark to 1221 H Street 
Northeast; witness further testified that he had never bought any 
material from Clark in his ow*n name. 


Cross-examination : 

Witness testified substantially as follows: 

That he now lived at Hopewell, Va.; that the other side was sup¬ 
posed to pay his expenses; that he was under subpoena which was 
served on him after he eame into the District: began the O’Dea iob 
on September 21, 1912; worked until he w*as taken sick; denied that 
O Dea discharged lmn for stealing material; sold some lead pipe and 
pieces of chandeliers to one Gerscowitz; the proceeds from the sale 
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of which he divided with O’Dea; denied that O’Dea found that wit¬ 
ness was disposing of his stuff and that that was the reason that 
O’Dea discharged him; denied that O'Dea ever discharged him; 
stated that the Suraci job started the next week after the O’Dea job; 
that the O'Dea job was not one story high before he began the Suraci 
job; that the permit for the Suraci job was in his name; but O'Dea 
paid for it; that he worked for O'Dea until he was taken sick, and 
also after he got well “I worked for him some;” that one Judsorf 
Jones completed the O’Dea job; that he did not do all the work for the 
Suraci job after he got well; that Mr. Suraci refused to furnish the 
money to buy the material and Mr. O’Dea refused to buy any more 
material after his house was completed; that he first had a contract 
with O’Dea to do all the carpenter work for $225.00, and after Mr. 
Suraci decided to move his house out, Mr. O'Dea said “You can just 
superintend that, and we will divide on that”; denied that Mr. O'Dea 
told him, in the presence of one Zincraft, not to touch any more of 
his stuff; and that if he did he would have witness arrested; that the 
O'Dea job was finished a month or so l)efore the Suraci job; 

25 that he did not finish the Suraci job; that he got $275.00 from 
Suraci the “first draw”; that he agreed to do the whole job 

for $1,400.00; that he gave O'Dea $30.00 out of the $275.00, and 
paid all his (0‘Dea’s) men off on both jobs; stated that O’Dea went 
to Mr. Suraci with him. talked the things over, but not when he 
(witness) took the contract; O'Dea never talked with Suraci about 
him l>eing in the contract wifh witness; witness did not testify in 
the Municipal Court when case was first tried; was in the City at 
that time; worked for O’Dea from September until sometime in 
November when he was taken sick. 

Redirect examination. 

By Mr. Esher: 

“Q. What compensation did you receive, Mr. Davhoff, while you 
were on this operation with Mr. O'Dea? A. What is the idea?” 

“Q. What pay did you receive? A. I never got any pay. Some¬ 
times Mr. O'Dea would have a little over the payroll, maybe five or 
six dollars, and.l would have that. 

“Q. What did you ordinarily get as your pay? A. I got $4 a day 
then; fifty cents an hour.” 

“Q. Did vou receive anything like that while working on these 
jol)s? A. No, sir.” 

“Q. IIow were you to be paid, and when? A. The pay was to be 
divided up after the job was completed.” 

“Q. What is that? A. The pay was to be divided up after both 
jobs were completed. First, Mr. O’Dea paid me every week as the 
work went on. 

26 “Q. On his house? A. The carpenter work; and I was to 
get my pay when I finished up.” 

“Q. But you never received any pay? A. Sometimes I got a little 
bit. Maybe some weeks there would be $5 left over. 

“Q. But nothing as compared to what you were entitled to? A. 
No, sir.” 
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Recross-examination. 

By Mr. O’Shea: 

Q. Just one question: In response to Mr. Esher’s question, you 
stated ^Mr. O’Dea was present when Mr. Suraci gave you this check 
for $275? A. When we got the check, yes, sir. 

Q. Now, did I understand your testimony on direct examination 
to be that Mr. Suraci was never present, and Mr. O’Dea never met 
Mr. Suraci in connection with this thing at all? A. When we got 
the money? 

Q. At any time. A. When I got the money, Mr. O’Dea went 
along with me and went to the bank to get it cashed. Mr. O’Dea in¬ 
troduced me to the man and went my bond. 

Q. That is what I am coming to: Now, who went your bond? 

The Court: Oh, no. You have had your opportunity; there was 
nothing in the redirect examination to justify your pursuing that 
inquiry. 

Mr. O’Shea : Except his answer here. 

The Court: What answer? 

Mr. O’Shea: About somebody going his bond. 

The Court: You drew that out yourself, and the Court stopped you. 
That is not material. 

Mr. O’Shea: I do think it is very material, as far as that goes. 
That is all. 

27 By the Court: 

Q. Mr. Witness, when you went to get this money at the building 
association, in whose name was it that you were drawing it out? A. 
Mr. Suraci’s, 1223. 

Q. Were all three of you there? A. All three went together. Mr. 
O’Dea was over to the house and all three went up together. Mr. 
Suraci had to go to get the money; you see, they would pay it only 
to him. 

Q. You need not go into that? Mr. Suraci, you and Mr. O’Dea 
went together from Mr. Suraci’s house? A. Yes, sir, from the build¬ 
ing over there. 

Q. I mean, where this operation was on the building association? 
A. Yes, sir. 

Q. What was the occasion of Mr. O’Dea going with you? A. Of 
course, I was not very well known in the bank and he was going to 
the bank to get the check cashed, and I had never had any dealings 
with the building association, and he was going up town with me. 

Q. To whom was that check drawn? Do you remember? A. It 
was drawn to Mr. Suraci, payable to Mr. Suraci, for $275, and then 
Mr. Suraci endorsed the check and gave it to me, and Mr. O’Dea and 
I went to the bank and got it cashed. 

Q. Mr. O’Dea just went to identify you? A. Yes, sir, and had it 
, a t e l handed ^lie money right out to him—of course, I 
don’t know whether he cashed it, because I was not along—and then 
O’Dea and I walked down D Street as far as 9th street and I got on 
the car an came home, and Mr. O’Dea went on about his busi¬ 
ness. 


—3003a 
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28 That then and thereupon the following occur-ed: 

Mr. O'Shea: 1 make a motion to strike out the witness Day- 
hoff's testimony in respect to any transaction he had with Mr. Suracei 
in respect to any relations or admissions he made as the alleged agent 
of Mr. O'Den. 

The Court: What testimony do you refer to? 

Mr. O'Shea: The testimony was this: Mr. Davhoff testified to a 
conversation that he had with Mr. O’Dea about the Suracci job and 
about Mr. O'Dea backing him up; that he, Davhoff, did not have 
any money and that O’Dea would back him up in such material as 
needed and they would go in on the job together.” 

The Court: The alleged statements made by O'Dea to the wit¬ 
ness? 

Mr. O'Shea: No, the statements made by Davhoff on the stand that 
the thing did occur and the attempt on Dayhoff's part to bind OT)ea 
by these alleged declarations. 

The Court: Overruled. 

Mr. O'Shea: Exception. 

Mr. O'Sl lea: In so far as these receipts relate to any material that 
went into 1223 TI Street, the house next to Mr. O’Dea’s, I desire to 
object to their offer. 

The Court: Which one? 

Mr. O'Shea: 1 cannot pick them out. They are offered as evi¬ 
dence as being delivered to 1221 and the testimony of Davhoff was 
that a lot of this material went into 1223 If Street.” 

The Court: Objection overruled. 

Mr. O’Shea: I desire to note an exception. 

20 And the plaintiff to further maintain the issue joined called 

one Demetrio Suracci, who testified substantially as fol¬ 
lows: 

That he is a barber, located at 1223 IT Street, N. E.; that he owns 
said house and lives there; that he knows O’Dea who owns house 
1221 II Street. X. E.; that there was some remodelling work done 
on his house about three years ago in September; that Davhoff did 
the work; that Davhoff agreed to remodel the house for $1,400.00; 
that the house was to be brought out to the building line about ten 
feet, flats were to be made on the second and third floors and the 
hath room was to be changed; everything was to be furnished for the 
$1,100.00: that there was no contract between Davhoff and witness; 
knows plaintiff Clark only since seeing him in court the other day; 
never saw him before: watched the progress of the work at his house; 
that O'Dea's job and his job were going on at the same time; O’Dea 
started his work on the day before they started to dig on witness’s; 
paid Davhoff money each week; paid him between $800 and $900 
asked O'Dea’s advice about the amount of money he was to pay Day- 
hoff. because he knew 1 etter than witness; that witness didn’t under¬ 
stand much about the business of building: that O’Dea said it would 
be safe: that this happened two or three times; that there were four 
or five payments; that witness. O’Dea and Davhoff were at the Build¬ 
ing Association together when the first draw of $300 was made; that 
witness gave Davhoff check for $275; that his job was not finished 
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bv Dayhoff, who had been sick; that Dayhoff got too much money 
for the work that was going on, and that last time Dayhoff asked for 
money, witness went to the Building Association and told Mr. 
Schuyler not to let Dayhoff get any more money for the work; that 
more work was being done on O’Dea’s house than on that of witness; 
that the same bricklayers and carpenters worked on both jobs. 

Cross-examination: 

That O'Dea himself laved brick on party wall; that O’Dea also 
layed brick on the front wall of witness’s job; that O’Dea had 

30 nothing to do with the job; that a man named Preston gave 
witness a bid of $1,(300.00; witness paid Dayhoff $800.00; 

that someone else had to finish his job; witness told O’Dea several 
times he thought Dayhoff would not finish his job but O’Dea said he 
did not know; he had nothing to do with it; that the men started to 
work on O’Dea job one day and job of witness the next day; that 
witness gave O’Dea paper to bring to his wife to sign; that he gave 
it to O’Dea because he was a neighbor and a friend and the one to 
attend to getting the money from the Association; never gave O’Dea 
any money; that the day witness, O’Dea and Dayhoff were at the 
Building Association, O Dea was there because O’Dea was getting an 
estimate for me for the money there from the Building Association 
and they came over there with me. 

Redirect examination: 

Q. Mr. Suraci, when you paid Dayhoff money, did you ever see 
Dayhoff give any of that money to O'Dea? A. No, sir. 

That thereupon the plaintiff announced his case in chief closed. 

That then and thereupon the defendant, by his Counsel, moved 
the Court to direct the jury to bring in a verdict for the defendant 
on the following grounds: 

(1) That the Release of Liens released all demands made by the 
plaintiff against the defendant; that it was founded upon a consid¬ 
eration and that plaintiff is estopped to assert any claim at this time. 

(2) That this was a compromise account and the receipted bill 
offered in evidence was a payment in full. 

Which Motion was overruled and an exception duly noted. 

That then and thereupon the defendant moved the Court to com¬ 
pel the plaintiff to elect as to what theory he was going to the jury 
on, that is, whether he would rely upon the theory of a part- 

31 nership l>etween O’Dea and the witness Dayhoff, or, upon the 
theory of agency between O’Dea and the witness Dayhoff. 

Which Motion was overruled and an exception duly noted. 

The defendant to maintain the issue on his part joined, called 
as a witness one, George Weck, who testified substantially as fol¬ 
lows: 

That he is a Police Detective and heard Mr. O’Dea call up Mr. 
Clark and say something about not sending anv more material out 
to him. 
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Cross-examination: 

Witness stated that this telephone conversation took place the lat¬ 
ter part of November; at Thanksgiving time. 

That then and thereupon the defendant to further maintain the 
issues joined, called one Bernard Zincraft, who testified sub¬ 
stantially as follows: 

That he worked on O’Dea’s job and that Dayhoff was working 
for O Dea; heard OT)ea tell Dayhoff not to touch any more of his 
stuff; that if he did he would arrest him; knows that O’Dea had 
nothing to do with the Suracci job; that O Dea’s job was a story 
high l>cfore the Suracci job was started and was finished long before 
the Suracci job; knows that O’Dea discharged Dayhoff. 

Defendant further called one Gerscowitz, who testified sub¬ 
stantially as follows: That he bought some lead and chandeliers 
from Dayhoff, that he made a report of the same to the Police De¬ 
partment, and afterwards told O’Dea about it. 

Defendant further called one George Hunt, who testified sub¬ 
stantially as follows: 

32 That he is a building inspector employed by the District 

of Columbia; that he remembers distinctly the date on which 
the permit for the O Dea job at 1221 was taken out; he also remem¬ 
bered the exact date on which the permit for 1223 II Street, N. E., 
was taken out; that 1221 H Street, was taken out alxnit three weeks 
before the permit for 1223 II Street, N. E., was taken out; and 
that the same was completed sometime before the job at 1223; 
that he has not inspected the records but rememl>ers the date; that 
he knows 1221 II Street, N. E., was a separate and distinct job 
from 1223 II Street; that he could remember the date any permit 
had been taken out without inspecting the record. 

And the defendant then called one Charles Benjamin who 
testified substantially as follows: 

That he works for the Lawyer’s Title & Guaranty Company; and 
that in a conversation with O’Dea and Dayhoff. witness heard Day¬ 
hoff ask O’Dea to wait until he built 1223 II Street, Northeast; 
that he would save him money and that 0 Dea said he would not 
do so. 

And the defendant to further maintain the issue joined testified 
himself substantially as follows: 

That he is a member of the Police Department of the District 
of Columbia, and is the owner of 1221 II Street, Northeast; that in 
August, 1012. he went to the Oriental Building Association, James 
F. Shea, to borrow money to build it; that lie had Mr. Davhoff to 
do the carpenter work and agreed to pay him $225 for the car¬ 
penter work alone; that he has known the plaintiff Clark all his 
life; that he received information that Dayhoff was taking witness’s 
materal; that witness telephoned to Mr. Clark and told Clark that 
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he had gotten rid of Dayhoff; that he found the hodcarrier taking 
his material next door and told Clark to come out and kike the 
material away if Clark was going to charge him with it; that he 
didn’t want to pay for anything that he didn’t order; that 

33 witness never ordered any bricks from Clark; that witness 
fired Dayhoff because he stole material and was drinking; 

that witness was present at the Building Association to identify 
Dayhoff who gave witness $30.00, part of money owed witness; 
that witness identified bill for $184.15 as having received the same 
from Clark and that after its receipt he thereupon called up Clark 
and told him he did not owe the money; that he asked Clark for 
an itemized bill; that he received bills from Clark from time to 
time; witness telephoned to Clark when he received an itemized bill 
and complained about not having received any bricks from Clark 
and that thereupon Clark agreed to split the bill in half; that 
Carver came out to see defendant about Clark’s bill; that he told 
Carver that Mr. Clark and he were trying to straighten the matter 
out, but that he advised that they get the bags before some one else 
got them; and that he gave him permission; that this bill was paid 
after they got the cement bags; that this bill was in full for what 
the witness owed Clark and that he now owed Clark nothing; that 
about the first week in September he telephoned Clark not to recog¬ 
nize Dayhoff any more and not to send any more stuff; that De¬ 
tective Horn, Inspector Wood, Inspector Gordon and Inspector 
Boyle were present; that Jefferson Jones and witness finished the 
O’Dea Job; that he had a conversation with Clark at the Metro¬ 
politan National Bank; that Clark said he would try to make that 
barber pay for the stuff, and defendant told Clark he could not 
help him. 

Cross-examination : 

Witness caught Dayhoff stealing his material on two or three oc¬ 
casions but did not arrest him; witness received bill from Clark 
for $184.15 about November 1st, 1912; that witness paid $133.45 
in February, 1913; that he never received an itemized bill from 
Clark; that witness paid exactly one-half of the bill in Feb- 

34 ruarv, 1913, because Clark could not distinguish material 
of witness from his own; that defendant paid exactly half 

of the bill to the penny because he asked for an itemized bill and 
he was given bill for that amount; that defendant borrowed $800, 
from the Building Association; that Building Association required 
a Release of Liens before they would give the defendant the money; 
telephoned to Clark the first week or two in September and told him 
not to recognize Dayhoff; that witness denied he did not start to 
deal with Clark until September 30, 1912, but when handed orig¬ 
inal Bill of Particulars on file in the case which showed first item 
purchased was on September 30, 1912, he admitted that this was 
the first dealing; that he told Clark he would not pay for the ma¬ 
terial as he caught them using it next door and told Clark to come 
out and take it away; that he not only told Clark this but ten dif- 
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ferent merchants; that he fir>t made arrangements with Clark over 
the telephone and told Clark he was getting ready to build a store 
and that he was going to order his own stuff—I told him 1 was going 
to tix my house up. and that Dayhoff was the contractor, and that 
if I was not there, to let him have it—witness further testified that 
he did not take Dayhoff to Clark’s but that he took him to Barber & 
Ross’s and Sommervilie's: that witness further testified that he never 
completed the Suracci job; that he never received any bricks from 
Clark; did not think he ever receipted for any material sent out by 
Clark but when shown delivery receipts dated October 7, 1012, to 
L. A. O’Dea. 1221 II Street, X. E., 700 Brick,” signed L. A. O’Dea, 
witness stated that it was his signature; that witness was asked about 
delivery ticket dated October 9th 1912, and witness stated it was 
not his signature. 

That then and thereupon the following oecur-ed: 

35 Mr. Esher: I wish to offer this delivery slip. 

Mr. O’Shea: I object to that going in evidence, if the Court please. 

The Court: On what ground. 

Mr. O’Sl lea: Mr. O’Dea says that he did not sign the slip. 1 do 
not see how they can connect it up with this case. 

(After discussion.) 

The Court: You will have to make some kind of a showing that 
it was a delivery slip issued by the plaintiff in connection with 
some delivery here; and that you have not done with respect to that 
slip. 

Mr. E slier: I beg your pardon, the plaintiff testified that this 
was one of the slips. 

The Court: That is what I asked you a moment ago. If it — one 
of the slips vou offered vesterdav? 

Mr. Esher: Yes sir. 

The Court: Then it is in evidence. 

Mr. O’Shea: Of course, your Honor, will allow me an exception, 
my objection being there is no evidence here as to who signed that 
delivery slip. 

The Court: That is not received to prove Mr. O’Dea signed the 
slip; it is offered as a slip testified to by Mr. Clark as having been 
issued at the time of the delivery. 

That thereupon several delivery receipts or tickets signed L. A. 
O’Dea were shown to the defendant and he admitted they were 
signd by him; witness denied he signed one with his name upon 
it and was doubtful al>out another; witness further denied that 
ho ever authorized anyone who worked on the job to order mate¬ 
rial; and he denied that he authorized one James Creamer or one 
Hall (Steele in Reporter's Notes) to order any material for him; 
witness further testified that he paid Dayhoff for the hours he 
worked every week when he could find him; denied that he ever 
paid any one who worked on the Suracci job and denied spe- 

36 cificallv that Dayhoff kept the time of all the men who 
worked on the jobs. 

That then and thereupon the following occur-ed: 
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Mr. O'Shea: “Now, Mr. Esher, by that question do I under¬ 
stand you to mean the Suracci job and the O’Dea job? 

Mr. Esher: “Yes, sir.” 

1 lie Court: “1 assume Mr. 0 Dea as the defendant has not 
brought his answer in contemplation of a co-partnership between 
the two. that cropped out as an incidental matter, and I assume 
Mr. O Dea will not base his case upon that theory. Now you have 
had enough, I think, on that question of whether there existed a 
co-partnership between Dayhoff and O’Dea. It is true that came 
out, but it seems to me enough for the practical purposes of your 
case—you are here suing Mr. Dayhoff as the original promissor 
and why pursue this question?” 

Mi. Esher . It the Court Please my only object is to lay a founda¬ 
tion for rebuttal testimony. 

The Court: Well rebuttal testimony on this question of whether 
there was a co-partnership?” 

Mr. Esher: “No, sir; on the point of whether Mr. O’Dea paid 
workmen who worked on the Suracci job as well as on his own job.” 
lie has denied again and again that he did so, and in rebuttal I 
want to prove that he did that.” 

The Court: “It is a question then of attacking his credibility. 
The witness then testified further and denied that Dayhoff divided 
the profits with him from sale of certain junk. 

That then and thereupon the defendant, through his Counsel 
moved the Court to strike out all of the testimony in respect to any 
alleged partnership and any evidence tending to prove an alleged 
partnership between this man and Mr. O’Dea. 

37 The Court: You need not worry about that, this is cross- 
examination. 

That then and thereupon the defendant announced his case closed. 


That then and thereupon the plaintiff called in rebuttal one Katie 
Da\ iioff, who terrified substantially as follows: 

That she is the wife of Harvey L. Dayhoff and knows the defend¬ 
ant O’Dea; and over the objection and exception having been noted 
on the ground that the proper foundation had not been laid for this 
line of testimony, stated in response to a question as to hearing a 
eomersation between Dayhoff and O’Dea relative to dividing the 
profits or selling of any articles between Mr. O’Dea and Mr. Dayhoff 
that she was sitting in the front yard when Mr. Dayhoff divided the 
money with Mr. O’Dea. That over objection and exception having 
been noted on behalf of the defendant witness stated in response to 
whether she ever heard Mr. O’Dea tell at any time about the work 
he and Mr. Dayhoff were engaged in, that she has heard Mr. O’Dea 
sav that he and Harvey would make some money yet. He has so 
muMch as said to me that he and Harvey would make some money 
out of the job and that he agreed to give Harvey so much money, 
that is, for Mr. 0 Dea’s job $200 and odd, and he and Mr. Dayhoff 
were to divide the money up on the Suracci job after the job wa 3 
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completed. The job was to be put in O’Dea’s name. Mr. O’Dea 
told me that a number of times. 

To which testimony motion to strike out was duly made and over¬ 
ruled, and an exception noted. 

That then and thereupon the following occur-ed: 

Mr. Esher: If the Court please, I wish to ask the witness another 
question in reference to the time book. 

The Court: Yes. 

By Mr. Esher: 

Q. Mrs. Dayhoff, is this your handwriting (handing book 

38 to witness) ? A. It is; yes, sir. 

Q. Can you explain to the Court and jury how you came 
to mark these particular times down there? 

Mr. O'Shea: I object to that, if the Court please. 

The Court: I do not know what it is. 

Mr. Esher: First of all, if the Court please, that is the time book 
for this job. 

The Court: If it is in her handwriting, she ought to be able to tell. 

Bv Mr. Esher: Will vou kindlv tell what that l>ook is, Mrs. Day- 
hofF, if you know of your own knowledge? A. Yes. I know this 
is my handwriting. I know what this book contains. 1 kept these 
books for Mr. Dayhoff. 1 wrote a better hand than Mr. Dayhoff, 
and 1 have always written his accounts up. 

By the Court: Do you know what that book is? A. Yes, sir. 

0. What is it? A. It is the time book that was used on the job. 

Q. On what job? A. Mr. O’Dea’s and Mr. Surac-i’s job. 

Q. What house-? A. 12*23 and 12*21. 

Q. Is it a time book of the men who worked on both 1221 and 
1*2*23? A. Yes, sir. 

Q. Kept by you? A. Yes, sir. Mr. Dayhoff brought the time 
slips home every evening and I copied it in the book. 

39 The Court: Proceed, Mr. Esher. 

Mr. O’Shea: Your Honor overrules my objection to any 
testimony relating to this book, and will allow me an exception? 

The Court: Yes. 

Witness stated that she received the information that she marked 
down from said Dayhoff every evening. He had a little slip of 
paper and he would bring it home to have witness copy it in this 
book and she copied it in the book; that Mr. Dayhoff destroyed the 
papers after she copied them, at that time. 

That then and there the following occur-ed: 

Mr. O'Shea: Now I move to strike out all the testimony with 
respect to this book on the ground that it is not properly admitted. 
This witness cannot bind Mr. O’Dea by anything Mr. Dayhoff told 
her. That is not the way to prove a book of that character. 

The Court: The motion is overruled. 

Mr. O’Shea: I note an exception. 
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And to fortify the above testimony Harvey L. Dayhoff was re¬ 
called, and testified substantially as follows: 

That his w T ife would write down every night the time of the men 
on the jobs as directed by him; that he could not write well. An 
exception on behalf of the defendant was duly noted and allowed to 
this line of testimony. That thereupon the time book was offered 
in evidence, objection being made and saved by the defendant. 

That then and thereupon the Court asked the witness: 

Q. Let me ask you this question. Did Mr. O'Dea ever see that 
book? A. He would see the piece of paper. He would see it at the 
end of the week. 

Q. My question is: w'hile this job was going on, while this opera¬ 
tion was going on, did Mr. O'Dea ever see that book—was it 

40 ever shown to him? A. Oh, yes; every Saturday he would 
see the book and what was to be paid out. 

Q. He saw it every Saturday? A. lie saw what was paid out to 
each man, saw what was paid them every Saturday on the job. I 
would always show him the book to make up the payroll. 

The Court: The objection is overruled. 

Mr. O'Shea: Your Honor will allow me an exception. And I 
specifically stated that the book may not be ottered in evidence. 
What he may do with the contents of the book, under your Honor’s 
ruling is a different proposition. 

Mr. Esher: That is all, Mr. Dayhoff. 

Mr. O’Shea: Now I make a motion to strike out all of this wit¬ 
ness’s testimony on the grounds previously stated. 

The Court: The objection is overruled. 

Mr. O'Shea: Your Honor will allow me an exception. 

The Court: Yes. 

That then and thereupon one James B. Creamer, was called as 
a witness for the plaintiff in rebuttal, and he testified substantially 
as follows: 

41 That he is a plumber and worked on the jobs 1221 and 
1223 II Street, Northeast; that O’Dea had authorized him to 

order material for the work; that this material and other material 
went into the two jobs; that witness worked from one job to the 
other as one transaction and O’Dea paid witness for his labor and 
time on the two jobs; that sometimes O’Dea gave witness his indi¬ 
vidual check in payment for his time and labor. 

42 That then and thereupon the defendant offered the follow¬ 
ing prayers: 

1. The jury are instructed that they must find for the defendant. 
Denied. 

F. L. S. 
Ex. 

2. The jury are instructed that if the account in dispute between 
the parties hereto has all the appearance of “An Account Stated” or 

4—3003a 
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an adjustment, then the same is final and conclusive and cannot be 
reopened. 

Denied. 

F. L. S. 

Ex. 

3. The jury are instructed that if they find from the evidence that 
the defendant gave notice of the revocation of the agency of the 

* ^ ^ to the plaintiff, and notwithstanding that the plain¬ 
tiff continued to supply material then the defendant is not liable 
» t letui n a verdict for the defendant. 

Granted as modified. 

F. L. S. 

Ex. 

4. The jury are instructed that if they find from the evidence that 
defendant gave to the plaintiff the sum of $133.45 for the amount 
he was willing to pay in compromise, intending it as a liquidation 
of plaintiff's claim against him, and if the plaintiff when he accepted 
and used the $133.45 understood, or from the fact should have 
understood the conditions upon which the money was paid, there 
was an accord and satisfaction and the verdict should be for the 
defendant. 

Denied. 

F. L. S. 

Ex. 

43 5. The jury are instructed that if they find Dayhotf re¬ 

mains still responsible to Clark, who is alleged to have sup¬ 
plied articles of merchandise, this promise of O'Dea is collateral, as 
it is called, and not an original promise, and O'Dea cannot be held 
liable, because the promise was not in writing. 

• Denied. 

F. L. S. 

Ex. 


44 Charge to the Jury. 

The Court (Siddons, J.), charged the jury as follows: 

Mi. ( luik, the plaintiff here, has sued on a balance of account 
for materials furnished by Mr. Clark to Mr. O’Dea, at his request, 
and tfie account which appears here is part of the plaintiff’s par¬ 
ticulars of Demand, as we call them and that shows the total amount 
of this account as $263.90. Hut two credits appear by the plain¬ 
tiff here, one a credit for $11.60, which represents the return of 
some bags about which we heard some testimony, and the other 


a net. balance ot $121.No, for which Clark has brought this action 
against Mr. O Dea. 1 he items appearing in the account from the 
papers filed as well as the testimony are for building materials of 
different kinds. 
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Now the testimony in this case shows some conflict as the terms 
under which Mr. Clark, if called upon by Mr. O’Dea, would sell 
him material. Mr. O'Dea does not deny that he did call upon the 
plaintiff to sell him building material but there is a conflict a d to 
how he did that. Mr. Clark testified that Mr. O’Dea in company 
with Mr. Dayhoff, call at his (Mr. Clark’s) place of business, tell¬ 
ing Mr. Clark al>out his building project, and of Mr. Dayhoff’s rela¬ 
tion to that project. Mr. O’Dea testified that this did not occur in 
that way, but that the original order for material was given by Mr. 
0 Dea over the telephone to Mr. Clark. Now the difference between 
them in that particular may only become important with respect 
to some other consideration. However, the fact that Mr. O'Dea 
ordered some building material from the plaintiff is not denied 
by him. What is the defense by Mr. O’Dea to Mr. Clark’s claim? 

There is not any serious dispute here in the testimony, in- 
45 deed if there is any, as to Mr. Clark actually furnishing the 
material called for. There is a dispute as to whether it was 
sent to 1221, where Mr. O’Dea claims it should have been sent, that 
which he ordered, or authorized to be ordered. There is some testi¬ 
mony here that it was not all sent to 1221, but to 1223. But what 
is Mr. O’Dea’s defense? lie says that sometime during the progress 
of the building operations he discovered that h-s employee or part¬ 
ner (Partner as to this building operation), was not a faithful 
employee and discovering that he was not—if the contention in 
the testimony is true—discovering that this man was using ma¬ 
terial in the job next door—in which O’Dea contends that he is not 
interested—Mr. O'Dea contends that he notified Mr. Clark not to 
deliver material except upon Mr. O’Dea’s express order, but he 
contends that material was continued to be delivered in spite of 
his notice. That is an important question in this case. If you find 
from the evidence in this ca«e that for all the material covered in 
this itemized account so delivered by the plaintiff, Mr. O’Dea had 
countermanded the authority and agency of Mr. Dayhoff to receive 
or order this material, then from that moment, he, Mr. Clark, de¬ 
livered the material at his own risk. He had been advised, and it 
is an important question in this case. First, of course, you have 
to find that there was an order placed by Mr. O’Dea for this build¬ 
ing material. If you find from the testimony of the plaintiff that 
this order for building material was placed by the defendant, then, 
under such conditions, no matter who received it, it was received 
on Mr. O’Dea’s account. Tt is important for you to satisfy your¬ 
self from the evidence that the material was ordered; that the con¬ 
tractual relation existed between the plaintiff and the defendant, 
that the orders came in from time to time from O’Dea directly, or 
from an authorized agent of O’Dea and that the material was de¬ 
livered, and that the reasonable value of it was as is set forth in this 
Bill of Particulars; that the total amount of the bill is as 
46 claimed by the plaintiff, and the credit which he admitted— 
you will take this into consideration and the balance due 
Mr. Clark. You will find on these facts before you can return a 
verdict for the plaintiff for the amount claimed. 

The defendant’s further defense is that not only had he revoked 
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this claim of Davhoff but that any material sent after the revoca¬ 
tion was at Mr. Clark’s own risk. The defendant also offers testi¬ 
mony here that during a dispute which arose between Clark and 
himself as to this bill, that they accepted a compromise and Mr. 
Clark agreed that he would accept the sum represented by this cash 
payment on account, $133.45 for settlement and acquittance of 
the amount of the claim by him from O’Dea. If Mr. O’Dea’s ac¬ 
count of that is correct and true, that ends the case, and your 
verdict must be for the defendant. If, however, you consider the 
testimony that Mr. Clark offers, and the circumstances under which 
he made out a bill in January for $133.45 and received payment for 
that bill is the correct one, and that there was no such settlement, 
you will come hack to the question what is due to the plaintiff by 
the defendant. The Court tells you that this receipted bill which 
has been put in evidence on behalf of the defendant is not con¬ 
clusive evidence against Mr. Clark. You are to consider in con¬ 
nection Mr. O’Dea’s testimony, the testimony of the plaintiff as to 
the circumstances under which it was received and paid, and Mr. 
Clark s explanation of it. Of course, men sign receipts which may 
be interpreted as receipts in full, and that that receipt may there¬ 
after come up to confront them when they claim they had not been 
paid in fill for the account, but there is nothing conclusive about 
it. A receipt is always able to l>e explained and it is for the jury 
when they meet questions and controversies of that kind to 
47 give due weight to a written receipt and to an explanation 
of the circumstances under which that receipt was given. 
Boiling it all down. Clark claims $121.85 from O’Dea, being a bal¬ 
ance for building material furnished bv him at Mr. O’Dea’s request. 
Do you believe from the testimony that he furnished it in good 
faith, and that it has not l>een paid for or do you believe that there 
was a compromise between the plaintiff and the defendant under 
which Mr. ( lark received the amount which he compromised for? 
If you do, that ends the case and your verdict will be for the de¬ 
fendant. If, however, you believe from the testimony that no such 
thing took place, that there was no compromise of this balance but 
that it represents the true balance for building material supplied 

O’Dea’s request (and you may find it to be Mr. 
^,J? ea , s re( l} ies I although the orders came through an agent of 
O Deas) if in fact you find from the testimony that the man Day- 
hoff was his agent. If he was, and you consider that in connection 
with the plaintiff’s testimony as to how this account was opened 
(Clark testifying, as you will remember, that O’Dea brought Dav- 
hoff, but denied by O’Dea)—you will consider whether Davhoff 

Tf he did > if the y were ordered, he must be 
held liable for them unless lie had specifically notified him that 

he had been released from further liabilitv by the fact of a com¬ 
promise settlement or that the goods were' delivered bv Mr. Clark 
after he had been notified by Mr. O Dea not to so deliver them. 
Both these defenses by Mr. O’Dea—that is, the revocation of the 
authority to /eliver any more goods excepti-ns upon his express 
order and the defense of compromise, are affirmative defenses, and 
therefore it is incumbent upon Mr. O’Dea to specify how by a 
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preponderance of the testimony as to these defenses, whether one 
or both of them are sustained by the evidence which Mr. 

48 O Dea offers. In other words, the burden of proof in this 
case is upon Mr. O’Dea because it is not denied by him that 

he did order the goods from Mr. Clark, that the material was re¬ 
ceived in response to his orders, but his defense is that the amount 
representing those orders was settled by a compromise. Now, the 
burden of proof is upon him, Mr. O’Dea, to specify how, by a pre¬ 
ponderance of evidence that that oceur-ed. Then consider the plain¬ 
tiff s testimony about this transaction, if you find that the prices 
here are reasonable, usual prices at the time, your verdict should be 
for the plaintiff. 

Now, the defendant has asked the Court to grant one prayer in a 
modified form. Prayer on behalf of the defendant: 

The jury are instructed that if they find from the evidence that 
the defendant gave notice of the revocation of the revocation of the 
agency of Dayhoff to the plaintiff and notwithstanding that, the 
plaintiff continued to supply material, then the defendant is not 
liable and you should return a verdict for the defendant. Now that 
is granted in a modified form, gentlemen, and it is needless to add, 
that if the goods were supplied before the revocation of the agency, 
Mr. Clark is not to lose the value of those goods. I do not think I 
can enlighten you any further upon the matter.” 

Mr. O’Shea: “I think the jury should be advised by your Honor 
that this receipted bill is prima facie evidence in favor of O’Dea 
and that the burden is then on Mr. Clark to overcome the prima 
facie evidence so far as this evidence is concerned. 

The Court: “I think the Court, has said all that the law requires 
it to say.” 

Mr. O’Shea: “I .desire to note an exception to your Honor’s re¬ 
fusal to instruct the jury on this point.” 

49 All and every of the exceptions hereinbefore stated and 
taken were duly noted by the Court on its minutes and the 

time that, the same were severally noted and taken, and before the 
jury retired to consider its verdict; and the defendant, by his coun¬ 
sel, moved the Court to sign this, his Bill of Exceptions, to hava 
the same force and effect as to each and every of the said exceptions 
as though the same were set forth in a separata Bill of Exceptions, 
which motion is granted; and the Court accordingly signed this, 
the defendant’s Bill of Exceptions, to have the force and effect as 
aforesaid now for the, this 19th day of June, A. D. 1916. 

F. L. SIDDONS, Justice. 

491/2 [Endorsed:] At Law No. 56,528. T. Edward Clark, Jr., 
Plaintiff, vs. Lawrence A. O’Dea, Defendant. Defendant’s 
Bill of Exceptions. Clerk please file. James A. O’Shea, John I. 
Sacks, Att’ys for Def’t. 

Endorsed on cover: District of Columbia Supreme Court, No. 3003. 
Lawrence A. O’Dea, appellant, vs. T. Edward Clark, Jr.’ Court of 
Appeals, District of Columbia. Filed Aug. 17, 1916. Henrv W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 191 f>. 


No. 3,003. 

LAWRENCE A. O’DEA, APPELLANT, 

vs. 

X EDWARD ('LARK, JR., APPELLEE. 


Appeal from the Supreme Court of the District 

of Columbia. 

BRIEF ON BEHALF OF APPELLANT. 

Statement of Facts. 

The appellant, Lawrence A. O’Dea, appeals from 
a judgment of the Supreme Court of the District of 
Columbia rendered against him on an open account 
on November 13, 1916, in the sum of One Hundred 
and Twenty-five Dollars and Eightv-five cents 
($125.85), 

Appellant was successful in Municipal Court. 

It will appear from the evidence that one T. Ed¬ 
ward Clarke, Jr., was in the builder’s supply busi- 
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ness and made arrangements with the plaintiff to 
sell materials to him; the dealing with O’Dea com¬ 
menced on the 30th day of September, 1912, and ter¬ 
minated on the 28th day of November, 1912; that one 
Dayhoff was foreman for O’Dea; that the first part 
of November O’Dea called at plaintiff’s place of 
business and requested him to sign a Release of Liens 
to enable him, O’Dea, to get some money from the 
Building Association; that later O’Dea asked plain¬ 
tiff to give him a receipted bill for One Hundred and 
Thirty-three Dollars and Forty-five cents ($133.45) 
in order that he might present the same to the Build¬ 
ing Association and get Clark some money (Rec 
12 ). 

One A. Fi. H. Carver testified that he was manager 
for Mr. Clark in 1912 and 1913 and he was sent by 
Clark to collect from O’Dea, the balance due, and 
O’Dea told witness he had used only one-half of the 
material and the man next door had used the other 
half, and that he, O’Dea, was only going to pay for 
one-half. 

Harvey L. Dayhoff, the foreman, stated that dm 
had been a carpenter for fourteen years; and was 
first to do the carpenter work only on the O’Dea job 
at 1221 II Street, N. E., and was to receive Two 
Hundred and Twenty-five Dollars for this work; that 
then O’Dea found out that Mr. Surraci was going to 
remodel his building the same as Mr. O’Dea’s, and 
Mr. O’Dea got me Mr. Surraci’s job. That counsel 
for the defendant objected to any attempt to prove 
an alleged partnership between O’Dea and Dayhoff 
by any declaration or admission of this man Day¬ 
hoff (Rec., 13-14), as a partnership cannot be proved 
in this way bv any declaration or admission of one 
of the alleged partners. 

W itness told 0 Dea that he did not have the monev 
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to buy the materials, and O’Dea said, “I will buy the 
material; I have lots of friends and I will see that 
you get the material,” and they took both jobs to¬ 
gether (Rec., 14). That counsel for the defendant 
objected to any such testimony along these lines on 
the ground that this is an attempt to prove agencv 
on an admission of DavhofF (Rec., 14); that witness, 
over objection of the defendant, stated that he went 
to see Surraci about September 21, 1912, and started 
the O’Dea job about September 17th. 

\\ itness now lived at Hopewell, Va., and was un¬ 
der subpoena, which was served on him after he 
came into the District; that he took the O’Dea job 
on September 21st and worked until he was taken 
sick; be denied that O’Dea discharged him for steal¬ 
ing; denied that he had sold some lead pipe and 
pieces of chandeliers to a man named Gersowitz. 

That counsel for the defendant moved to strike 
out the witness, Davhoff’s, testimony, in respect to 
any transactions he had with Mr. Surraci and in re¬ 
spect to any relations or admission made in respect 
to Mr. O’Dea. 

That one Demetria Surraci stated that he was a 
barber at 1223 IT Street, N. E.; that he owned a house 
at 1223 IT Street, and O’Dea owns 1221 H Street; 
that there was some remodelling work done on his 
house about three years ago, in September; that 
Davhoff did the work and agreed to remodel the 
house for Fourteen Hundred Dollars. 

That thereupon after the close of the plaintiff’s 
case, counsel for the defendant moved the court to 
direct the jury to bring in a verdict for the defend- : 
ant on two grounds: 

First: That the release of liens released all de¬ 
mands made by the plaintiff against the defendant; 
that it was founded upon a consideration and plain- 
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tiff is estopped to assert any claim at this time. 

Second: That there was a compromise arrange¬ 
ment and the receipted bill offered in evidence was 
payment in full. 

The court refused to so instruct and counsel noted 
an exception; that thereupon counsel for the defend¬ 
ant moved that plaintiff he required to elect as to 
what theory he was going to the jury on, whethei 
as a partnership between O’Dea and Davhoff, or 
upon the theory of agency between Davhoff am! 
O’Dea. That this motion was duly overruled and 
exception noted. 

George Wecli testified that he heard Mr. O’Dea. in 
November, call up Mr. Clark on the telephone and 
say something about not sending any more material 
out to him (Rec., 19-20). 

Bernard Zincraft testified that he heard O’Dea tell 
Davhoff not to touch any more of his stuff, and that 
if he did, he would arrest him. That O’Dea had 
71 "Gun? to do with the Suraeci job, and that the 
O’Dea job was a story high before the Surraci job 
was started; that the O’Dea job was finished long 
before the Suracci job, and knows that O’Dea dis¬ 
charged Davhoff. 

George Hunt stated that he was*an inspector em¬ 
ployed by the District of Columbia and states that 
he remembers distinctly the date on which the per¬ 
mit for the O’Dea job was taken out about three 
weeks before the permit for 1223 and the 1221 II 

Street job was completed before the job at 1223_ 

that 1221 was a separate and distinct job from 1223 
II Street, X. E. . . 

That defendant testified that he was a member 
°f the Police Department and owned 1221 H Street, 
X E. That Mr. Davhoff was to do the carpenter 
work alone for witness for Two Hundred ami 
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Twenty-five Dollars; that lie received information 
that Davlioff was taking witness’ material and he 
telephoned to Mr. (lark and told (Mark that he had 
gotten rid of Davlioff, and to come out and take the 
material away, if (Mark was going to charge him with 
it; that he didn’t want to pay for anything that he 
didn’t order; witness identified hill for One Hun¬ 
dred and Eightv-four Dollars and Fifteen cents 
($184.15) as having received the same from (Mark 
and after its receipt he called up (Mark and told him 
that he did not owe him that money and asked (Mark 
for an itemized hill; that he complained to (Mark, 
and that (Mark agreed to split the hill in half. MMiat 
witness received a hill from (Mark for One Hundred 
and Eighty-four Dollars and Fifteen cents ($184.15) 
in February, 11)13; that witness paid exactly one-half 
of the hill in February, 11)13, because (Mark could 
not distinguish material of witness. 

Kate Davlioff stated that she was the wife of Har¬ 
vey Davlioff, and over objection of counsel for the 
defendant, stated that she heard a conversation be¬ 
tween O’Dea and Davlioff relative to the dividing of 
profits and the sale of articles between O’Dea and 
Davlioff. She stated that she was sitting in the 
front yard when Mr. Davlioff divided the monev with 
Mr. O’Dea. Over objection of counsel for the de¬ 
fendant, witness was permitted to testify that she 
had heard O’Dea and Dayhoff state that he and Har¬ 
vey would make some money yet. That he agreed 
to give Harvey for Mr. O’Dea’s job Two Hundred 
Dollars and odd, and that they were to divide the 
money up on the Surraci job, after the job was com¬ 
pleted and the job was to be put in O’Dea’s name. 
That O’Dea told her this a number of times. 

MMiat counsel for the defendant moved to strike 
out all of the testimony which the court overruled, 
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and an exception was noted. After which the wit¬ 
ness was asked, after a certain hook had been hand¬ 
ed to her, to explain “How you came to mark these 
particular times down there?”; that witness knows 
what the hook is and what it contains, and she kept 

. ^ ^ flp as she wrote a better 
hand than Mr. Davhoff, and has always written his 
accounts up for him; that this is the time book which 


< 


was usod on the O’Dea and Snrraci jol>s at 1221-122.'! 
II Street, N. E.; that it is tiie time book of the men 
who worked on both jobs on 1221 and 1223, and Mr. 
Davhoff brought the time slips home every evening 
and I copies it in the hook. Counsel for the defend¬ 
ant excepted to any of testimony relating to this book 
and witness stated that Davhoff had a little slip of 
Paper every evening and would bring it home to 
ha\e her copy it in this hook and she did copy it in 
the hook; that Mr. Davhoff destroyed the papers 
after she copied them at that time. Counsel for the 
defendant moved to strike out all of the testimony in 
respect to the book on the ground that this is not 
properly admitted; that witness cannot hind Mr. 
O’Dea by anything that Mr. Davhoff told her. That 
it is not the proper way to prove a hook of this char¬ 
acter. 

That Harvey L. Davhoff was then recalled and 
stated that his wife would write down every night 
the time of the men on the jobs as directed bv him, 
that he could not write well. And over objection and 
and exception having been noted on behalf of de¬ 
fendant he was permitted to testify along these lines 
and over objection and exception of the defendant 
the time hook was offered in evidence. 


i 

H 
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Assignment of Errors. 

The court erred: 

1. In permitting the witness Clark to testify as to 
certain delivery tickets or receipts and allowing the 
same to go in evidence as prima facie evidence of 
deliverv. 

In permitting the witness Dayhoff, by declara¬ 
tion or admission, to testify as to an alleged part 
nership existing between him and the defendant 
O’Dea. 

3. In permitting the witness Dayhoff to testify as 
to an alleged agency existing between him and the 
defendant O’Dea. 

4. In permitting the witness Dayhoff to testify as 
to a conversation he had with Mr. Suracci. 

5. In permitting the witness Dayhoff to testify in 
reference to material delivered to places other than 
1221 II Street, N. E. 

h. In refusing to allow the defendant to interro¬ 
gate the witness Dayhoff about his bond 

7. In refusing to strike out, after motion made, 
testimony of the witness Dayhoff in respect to any 
transaction he had with Mr. Suracci in respect to any 
relations or admissions he made as the alleged agent 
of Mr. O’Dea. * 

8. In allowing the delivery slips with respect to 
1223 II Street, N. E., to go into evidence. 

9. In refusing to direct the jury to bring in a ver¬ 
dict for defendant on the grounds that the release of 
liens released all demands made by the plaintiff 
against the defendant. 

10. In refusing to direct the jury to bring in a ver¬ 
dict for the defendant on the ground that this was a 
compromise account and the receipted bill was a 
payment in full. 




n. In refusing to compel the plaintiff to elect as 
to what theory he was going to the jury on, that is, 

I ^ upon the theory of a partner- 
sh*P between O’Dea and the witness Davhoff, or, 

upon tlie theory of agency between O’Dea and the 
witness Dayhoff. 

12 . Tn admitting, over defendant’s objection in 
each instance testimony objected to by him, and in¬ 
dicated in each of bis several exceptions in that be¬ 
half. 

l.'l. In permitting the witness, I,. A. O’Dea to be 
cross-examined with respect to delivery receipt 
dated October !), 1<»14, slip Mr. O’Dea said he did not 

sign and allowing the same to be admitted in evi- 
deuce. 

14. In permitting the witness O’Dea to he cross- 

examined with respect to the paying of help on both 
jobs. 

15. In permitting the witness Katie Dayhoff to tes¬ 
tify with respect to the time book. 

lb. In refusing to strike out, after motion made, 
the entire testimony of the witness Katie Dayhoff 
with respect to the time book. 

17. In permitting the witness Harvey Dayhoff to 
testify with respect to the time book. 

18. In refusing to strike out, after motion made, 
the entire testimony of the witness Harvey Dav¬ 
hoff with respect to the time book. 

19. In failure to sustain the objections to the over 
ruling of the various motions. 

20 . In refusing the first prayer of the defendant 
that: 

r he jury are instructed that they must find for 
the defendant. 

21. In refusing the second prayer of the defend¬ 
ant that: 
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The jury are instructed that if the account in 
dispute between the parties hereto has all the ap¬ 
pearances of “An Account Stated/’ or an adjust¬ 
ment, then the same is final and conclusive and can¬ 
not be reopened. 

22. In granting the third prayer of the defendant 
that: 

The jury are instructed that if thev find from 

* 

the evidence that the defendant gave notice of the 
revocation of the agency of the witness Dayhoff to 
the plaintiff, and notwithstanding that the plaintiff 
continued to supply material, then the defendant is 
not liable and they must return a verdict for the de¬ 
fendant. 

23. In refusing the fourth prayer of the defendant 
that: 

The jury are instructed that if they find from 
the evidence that defendant gave to the plaintiff the 
sum of $133.45 for the amount he was willing to pay 
in compromise, intending it as a liquidation of plain¬ 
tiff’s claim against him, and if the plaintiff when he 
accepted and used the $133.45, understood, or from 
the fact should have understood the conditions upon 
which the money was paid, there was an accord and 
satisfaction and the verdict should be for the de¬ 
fendant. 

24. In refusing the fifth prayer of the defendant 
that: 

The jury are instructed that if they find Dayhoff 
remains still responsible to Clark, who is alleged to 
have supplied articles of merchandise, this promise 
of O’Dea is collateral, as it is called, and not an orig¬ 
inal promise, and O’Dea cannot be held liable, be¬ 
cause the promise was not in writing. 

25. In refusing to charge the jury that the receipt¬ 
ed bill was prima facie evidence in favor of O’Dea, 
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and that the burden was then on Mr. Clark. 

Points. 

I. 

Dealings between O’Dea and Dayhoff which com¬ 
prise 1 to 8. Assignments of error. 

. II. 

Refusal to direct a verdict. 

III. 

Attempting to contradict O’Dea by oral and docu¬ 
mentary evidence, without laying the foundation, as 
to time and place was highly prejudical. (Points 14 
to 19, inclusive.) 

IV. 

Refusal of defendant’s prayers, and error in 
judge’s charge. (Points 20 to 20.) 

The Alleged Proof of Partnership Was Improper. 

It will be noted from the record that O’Dea was 
sued individually and there was no intimation in the 
pleadings that he was sued as guarantor, or as part- 

or as principal, and it is the conten¬ 
tion of appellant that it was improper to permit the 
testimony of Dayhoff to stand without O’Dea being 
sued jointly, or Dayhoff, as agent. 

The record shows that Mr. O’Dea was successful 
in the Municipal Court, when Davhoff did not testifv 
and when the case reached the Supreme Court of the 
District of Columbia, Dayhoff was permitted to tes¬ 
tify to conversations he had with O’Dea by which it 
was sought to bind O’Dea. Was it fair to O’Dea to 
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permit Dayhoff to bind O’Dea and make him respon¬ 
sible for material when Davhoff got the benefit? 

Plaintiff called Harvey L. Davhoff who testified 
(Rec., 13), “Then Mr. O’Dea found out that Mr. 
Suracci was going to remodel his building the same 
as Mr. O’Dea’s was and Mr. O’Dea got me Mr. Sur- 
racci’s job too.” 

Objection was made on behalf of the defendant on 
the ground that if this was an attempt to prove an 
alleged partnership between O’Dea and Davhoff and 
any declaration or admission of Dayhoff’s could not 
be proof of that. 

That “Mr. O’Dea got witness to go see Mr. Sur- 
racci and witness told O’Dea he could not do it; that 
he did not have the money to buy the material and 
then O’Dea said: ‘I will buy tbe material and see 
that you get the material; I have lots of friends and 
I will see that you get the material, and then we will 
divide on it.’ And we took both jobs together.” 

That counsel for the defendant objected because 
this was an attempt to prove agency and agency 
could not be proved on an admission of this kind and 
that Mr. O’Dea’s declaration to this man would not 
have been agency. That the witness was then per¬ 
mitted to state that material ordered from Clark by 
O’Dea and himself went into the Suracci job. 

It will be noted that this attempt to prove the part¬ 
nership or the agency was something over which 
O’Dea had no control. 

The only evidence in the record as to any partner¬ 
ship, or agency, outside of Clark’s, is found in that 
of Davhoff and Mrs. Dayhoff, which brings us to the 
proposition of whether the declarations of Dayhoff 
and his wife can bind O’Dea. In this connection it 
will be noted that counsel for the defendant moved 
the court to compel the plaintiff to elect as to what 
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theory lie was going to the jury on (Rec., 19). 

“A.” A\ hetlier on that of partnership be¬ 
tween O’Dea and Davhoff, or 

< H. M l pon the theory of agencv between 
O’Dea and Davhoff. 

It is apparent from the T. Edward Clark, Jr., . 
testimony, that O’Dea stood in a position, if any, 
of a guarantor for Davhoff. That O’Dea told Mr. 

( lai k that Mr. Davhoff was his builder, and that 
whatever material he ordered to send it to 1221 II 
Street, X. E., and charge it to him, O’Dea, and he 
would pay for it. He further stated that he had not 
before this time known Davhoff and that he sold the 
mateiial to () Dea on O’Dea’s individual credit. 

Davhoff testified, it will be recalled, that O’Dea 
was to pay him Two Hundred and Twenty-five Dol¬ 
lars ($225) for his work on the O’Dea job, at 1221 II 
Street, X. E. Then Mr. O’Dea found out that Mr. 

Surraci was going to remodel his building the same 
as Mr. O’Dea’s and Mr. O’Dea got Davhoff to see 
Suracci and Davhoff told O’Dea he could not do it. 

I hat he didn’t have the money to buy the material 
and O’Dea said that he would buy the material, and 
we took both jobs (Rec., 14.) 

Declaiations ot one party that another is his part¬ 
ner are not evidence to establish the partnership, 
where the declarations are not made in the presence 
of or with the knowledge of the alleged partner. 

Abbott’s Proof of Facts, p. 141 and cases. 

Agency cannot be proved by declarations of al¬ 
leged agent. 4 

Abbott, p. 172 (note) and cases. 

The acknowledgment of a debt by one partner, 
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will hind the other, because each is hound for the 
whole. But where the question is, whether a partner¬ 
ship exist or not, the acknowledgment of one of the 
defendants, or of a third person, is no evidence 
against the other. 

2 Wash. C. C., 390. 

Coleman vs. Colgate, 09 Tex., 89. 

Dugan vs. Singer, 41 Ill., 28. 

Vanderhurst vs. DeWitt, 95 Calif., 61. 

Following up this theory Dayhoff was permitted 
to state that he went and saw Mr. Suracci (Ree., 14), 
and was allowed to state that there was material or¬ 
dered in Mr. O’Dea’s name that went into the house 
next door of Mr. Suracci. (Rec., 15). 

Counsel for O’Dea did not and do not now believe 
this evidence was properly admitted. 


II. 

Refusal to Direct a Verdict. 

1 . 

Did the release of liens, signed by Clark, estop him 
from further suit or claim against O’Dea. 

Counsel asked for a directed verdict upon the idea 
that the release of liens, which Clark admitted he 
signed, released all demands against the defendant. 

Boisot Mecli. Liens, p. 762. 

/ 

Clark said this release was so O’Dea could get 
money from Building Association: O’Dea said it was 
a full release. 
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If tliis was a compromise account, then O’Dea was 
discharged. He exhibited a release of liens and a 
receipted bill. 

This was prima facie evidence he owed Clark 
nothing. In this regard, it will he interesting to see 
what the court told the jury about this receipted hill. 



O’Dea was entitled to know upon what theory 
(’lark desired to hold him and requested an election 
as to what basis Clark made his claim. If he was 
held as a partner of Dayhoff, or as a principal, or 
as an individual, or as a guarantor, or promisor, lie 


was surely entitled to he advised. This the court re¬ 
fused to require Clark to do. It was the view of 
O’Dea that this was an arbitrary ruling, and that the 


election was proper. 

By the action of the court O’Dea had to meet four 
possible contingencies. 11 is counsel could do no 
more. The record on page HI shows the grounds for 
this election. 


III. 

The attempt to impeach and contradict O’Dea by 
documentary and oral evidence, without the proper 
foundation was error. 

Points 14 to 19, Inclusive. 

Witness testified on cross-examination (Rec., 22), 
that he paid Dayhoff for the hours he worked everv 
week when he could find him: denied that he had ever 
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paid anyone who worked on the Suracci job and de¬ 
nied specifically that Dayhoff kept the time of the 


men who worked on the jobs; that counsel for the 
defendant attempted to find out by the questio * 
whether plaintiff’s counsel meant the Suracci job 
and the O’Dea job and counsel for the plaintiff said, 
es, sir”; and counsel for the plaintiff stated that 
he desired to lay the foundation for rebuttal testi 
mony on the point of whether Mr. O’Dea had work¬ 
men to work on the Suracci job as well as on his own 
job, counsel stating, ‘‘That he, O’Dea, has denied 
again and again that he did so, and in rebuttal. 1 
want to prove that he did that.” 

The wife of Harvey L. Dayhoff stated, over the 
objection, that the proper foundation had not been 
laid for her testimony, that 


A. She had heard a conversation between 
Dayhoff and O’Dea relative to the dividing the 
profits or sale of any material between O’Dea 
and Dayhoff; that she was sitting in the front 
yard when Mr. Dayhoff divided the monev with 
O’Dea. 

B. That she heard O’Dea say to Dayhoff that 
he and Harvey would make some money yet; 
that he has so much as said to me that he and 
Harvey would make some money out of the job 
and that he agreed to give Harvey so much 
money; that is, for Mr. O’Dea’s job, Two 
Hundred Dollars and odd, and he and Mr. 
Dayhoff were to divide the money up on the 
Suracci job, when the job was completed (Rec., 
2d.) The job was to be put in O’Dea’s name, 
Mr. O’Dea told me that a number of times ( Rec. 

O/l \ ■ ’ 


A motion was made to strike out the testimony 
which the court overruled and an exception was 
noted. 
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Counsel lias scanned the testimony of O’Dea with 
great care and fails to find where the foundation was 
laid for the two conversations introduced, by Mrs. 
Da\ hoff. Motion to strike out should have been sus¬ 
tained because it was not proper rebuttal evidence 
that it did not attack the credibility of O’Dea, for 
he was not given an opportunity to meet the issue on 
his cross-examination. 1 he time and place was not 
given, just the general question. (Rec., 22). 

Further the witness testified after a book had been 
handed to her that it was her handwriting, and she 
stated “that she copied these books for Mr. Davhoff; 
that she wrote a better hand than Mr. Davhoff, and 
she always wrote his matter up; that it was the time 
book that was used on the O’Dea and Suracci job 
at 1223-1221 II Street, X. E. ; that Mr. Davhoff 
biought the time slips home every evening and she 
copied it in the book.” 

Counsel for the defendant objected to any testi¬ 
mony relating to the book and asked for an excep¬ 
tion. 

Witness was permitted to state that she received 
tin* information that she marked down from Mr. 
Davhoff every evening; that he had a little slip of 
paper and would bring it home to have witness copy 
it in the book, and she would copy them in the book, 
and Mr. Davhoff destroyed the papers after she 
copied them at that time. 


Counsel for the defendant again moved to strike 
out all the testimony in respect to the book on the 
ground that it was not properly admitted and that 
witness could not bind Mr. O’Dea by anything that 
Mr. Davhoff told her and that it was not the proper 
way to prove a book of that character. (Rec., 24). 

It will be noted that Mr. O’Dea was not asked spe¬ 
cifically about that book; was not given an oppor- 
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tunity to meet the issue and the only question asked 
him was, “Had he ever paid anyone who worked on 
the Suracci job or did Mr. Davhoff keep the time 
of all the men who worked on the jobs?” 

Harvey L. Davhoff was called in rebuttal, and 

w w 1 

stated that his wife would write down every night the 
time of the men on the jobs as directed by him, that 
he did not write well. Exception was made on behalf 
of the defendant about this line of testimony, and the 
hook was offered in evidence over objection of coun¬ 
sel for the defendant. The court then asked the 
witness: 

“Did Mr. O’Dea ever see that book, and the wit¬ 
ness answered, he would see the piece of paper. He 
would see it at the end of the week. ’ ’ 

The Court: “My question is, while this job 
was going on, while this operation was going on, 
was it ever shown to him?” 

Davhoff stated: “Oh, ves, every Saturday he 
would seek the hook; what was to be paid out; 
he saw it every Saturday; he saw what was paid 
out. I would always show him the book to make 
up the pny-roll. ,, 

Over exception, the ground of which was specifi¬ 
cally stated that the book cannot be offered in evi- 

w 

dence. What he may do with the contents of the 
hook, under your Honor’s ruling is a different propo¬ 
sition. 

Counsel then moved to strike out all of the wit¬ 
ness’ testimony which the court overruled and ex- 

w 

ception was noted. 

Throughout the testimony of O’Dea it will be 
not^d that he was never asked specifically about this 
time book, was never interrogated as to whether he 
saw the time book, and yet in rebuttal, Mrs. Dayhoff 
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and Mr. Davhoff was permitted to state entirely new 
matter before the jury. 

('an it be that under the statement of Mr. O’Dea, 
in cross-examination, to the effect that lie paid Day- 
hoft for tlie hours he worked every week when he 
could find him; denied that he ever paid any one 
who worked on the Suracci job, and denied specifi¬ 
cally that Davhoff kept the time of all the men who 
worked on the jobs? Can it he that the defendant. 
O’Dea, can he contradicted or his credibility attacked 
1\\ the introduction of evidence of a hook which was 
not exhibited to him on cross-examination, and of 
which he had no knowledge or information? Can it 
he said that under the cross-examination of O’Dea 
there was anything to justify the court in permitting 
Mrs. Davhoff to detail conversations which were not 
called to Mr. O’Dea’s attention, under the heading 
of A and B, or to permit Mr. and Mrs. Dayhoff to in 
any way testify in respect to an alleged time-book, 
hut also to permit the time-book to go into evidence? 

Before former declarations of a witness can 
be used to impeach or contradict his testimony, 
his attention must he drawn to what may he 
brought forward for that purpose, with particu¬ 
larity as to time, place and circumstance, so that 
lie can deny it, or make an explanation tending 
to reconcile what he formerly said with what lie 
is testifying. 

Ayers vs. Walton, 132 U. S., 394. 

Conrad vs. Griffey, 1G Howard (U. S.), 46. 

I lie rule is well settled in England, that a witness 
cannot be impeached by showing that lie had made 
contradictory statements from those sworn to, un¬ 
less on his examination he was asked whether he 
had not made such statements to the individuals bv 


t 

A 
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whom the proof was expected to he given. 

2 Brod. & Bing., 312. 

3 Starkie Evi., 1740-53, 54. 

Angus vs. Smith, 1 Moody & Malkin, 743. 

Carpenter vs. Wall, 11 Add. & Ellis, 803. 

1 his rule is founded upon common sense, and is es¬ 
sential to protect the character of the witness. His 
memory is refreshed by the necessary inquiries, 
which enables him to explain the statements referred 
to and show they were made under a mistake, or that 

there was no discrepancy between them and his testi- 

monv. 

* 

This rule is generally adopted in this country as in 
England. 

Doe vs. Regan, 5 Blaekf., 217. 

Franklin Bank vs. Steam Nav. Co., 11 Gill & 
John, 28. 

Palmer vs. Haight, 2 Barb. Supt. Ct. R., 210. 

Jenkins vs. FJdridge, 2 Story’s Rep., 181. 

Kimball vs. Davis, 19 Wen., 437; 25 Wend 
259. 

Brown vs. State, 72 Md., 475. 

0 

Where it is proposed to discredit a witness by 
Proof of prior contradictory statements, it is 
w^ell settled in this State that in order to lav the 
foundation for such evidence the witness must 
first be interrogated as to the time, place and 
person to whom such contradictory statements 
were made. This is but fair and just to the wit¬ 
ness in order that he may be enabled to refresh 
his recollection in regard to such statements, and 
afforded the opportunity of making such ex¬ 
planation as he may deem necessary and proper 
People vs. Clung Hing Chang, 74 Cal., 389. 

The writing must be shown him in order that 





lie may have an opportunity for inspection and 
examination and acquainting himself with its 
contents, if he so desires, and he is allowed time 
for that purpose. 

Morrison vs. Myers, 11 Iowa, 538. 
vs. People, 50 N. Y., 423. 

Browning vs. Gosnell, 91 Iowa, 449. 

It is improper to show, by way of impeach¬ 
ment, that a witness to the record made state¬ 
ments out of court in conflict with his testimony 
in chief, without laying the proper foundation 
therefor by calling his attention to the time and 
place when and where the statements were made, 
and that is true even when the witness is a nartv 
to the litigation. 

. vs. Nichol, 34 Iowa, 530. 

In Angus vs. Smith, 22 Com. Law. Rep., 360; 
rindal, C. J., said: “I understand the rule to be, 
that before you can contradict a witness by 
showing that he has at some other time saiil 
something inconsistent with his present evi¬ 
dence, you must ask him as to the time, place 
and person involved in the supposed contradic¬ 
tion. 99 

Corwin & Hill Ls Notes, 774, 775. 

Williams vs. Turner, 7 Geo., 348. 

Johnson vs. Kinsey, 7 Geo., 428. 

Greenleaf, Vol. 1, page 579, in relation to lay¬ 
ing a foundation by cross-examination, before of¬ 
fering contradictory evidence, says: 

“This cour.se of proceeding is considered in¬ 
dispensable, from a sense of justice to the wit 
ness; for as the direct tendency of the evidence 
is to impeach his veracity, common justice re¬ 
quires that by first calling his attention to the 
subject he should have an opportunity to recol¬ 
lect the facts, and, if necessary, to correct the 
statement already given, as well as by a re¬ 
examination to explain the nature, circum¬ 
stances, meaning, and design of what he has 



proved elsewhere to have said. And this 
rule is extended not only as to contradic¬ 
tory statements by the witness, but to other 
declarations, and to acts done by him through 
the medium of verbal communications, or cor¬ 
respondence, which are offered with, a view 
either to contradict his testimony in chief, or to 
prove him a corrupt witness himself, or to have 
been guilty of attempting to corrupt others.” 

Phillips on Evidence, page 294, says: 

Thus it appears that a witness ought to ho 
1 1 cross-examined as to contradictory 
statements supposed to have been made hv him 
on a former occasion, before such contradictor * 
statements can be admitted in evidence to im¬ 
peach, the credit of hr& testimony. And the rule 
has been extended not only to such contradictory 
statements, but also to other declarations of the 
witness, and acts done by him through the me¬ 
dium of declarations or words.” 

(Amnell vs. McNett, 109 Mich., 330. 

Evidence of statements made by a witness out 
of court, which tend to contradict his testimony, 
is inadmissible, where no foundation for im¬ 
peachment has been laid. 

Strudgeon vs. Village of Sand Beach, 107 
Mich., 501. 

The rule is that the attention of the witness 
must be called to the alleged'contradictory state¬ 
ment, giving the time when^ the place where, and 
usually the person' spoken' to whom, the words 
are claimed to have been spoken; 

<5^* ^ Ity* Co. vs. Arterv, 137 

TJ. S’, 507. 

If a witness is to be impeached in consequence 
of his having made, on some other occasion, dif¬ 
ferent statements, oral or written, from those 
which he makes on the witness stand, as to mate¬ 
rial points in the case, his attention must first be 



railed, on cross-examination, to the particular 
time and occasion when, the place where, and 

the person to whom he made tlie varying state¬ 
ments. * 

State vs. Goodwin, 32 W. Va., 177. 

A foundation should he laid as to all substan¬ 
tial and material matters regarding which it is 
proposed to contradict a witness, not merelv a 
part of such matters, leaving a material part 
without the preliminary foundation. So where 
in a given conversation a witness makes several 
separable statements, and in the foundation 
question is asked concerning one of them, which 
he denies having made, it is error for the im¬ 
peaching witness to testify as to other state¬ 
ments not referred to in the foundation 
Hanlon vs. Ehrich, 178 N. Y„ 474. 

Larkin vs. Nassau Elec. R. R. Co., 205 N V 

267-268. ’ 


REFUSAL OF DEFENDANT’S PRAYERS. 

Assignments 20-26. 


Fourth Prayer. 

The court refused the defendant’s fourth prayer 
in which a request was asked, that “if the defendant 
gave to the plaintiff the sum of One Hundred and 
1 Inrty-three Dollars and Forty-five cents ($133.45) 
for the amount he was willing to pay in compromise, 
intending it as a liquidation of the plaintiff’s claim 
against him, and if the plaintiff when he accepted 
and used the One Hundred and Thirtv-three Dollars 
and Forty-five cents ($133.45) understood, or from 
the fact should have understood the conditions upon 
which the money was paid, there was an accord and 
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satisfaction and the verdict should be for the de¬ 
fendant.’ ’ 

Tt will he noted that Mr. Clark stated (Rec., 12), 
that there was no compromise settlement or anything 
like that. 

Mr. O’Dea stated that he had received a bill for One 
Hundred and Eighty-four Dollars and Fifteen cents 
($184.15) from Clark, and after receiving it, he told 
(dark that he did not owe the money and asked for 
an itemized bill that his bill was in full for what he 
paid Clark, and that he now owed Clark nothing. 
(Rec., 21). 

It is manifest that this prayer should have been 
granted under the authority of this court, in An¬ 
drews vs. Haller Wall Paper Company, 32 D. C. 
App., 395. 

It will be noted that the Honorable Judge who 
tried this case in the lower court refused to so charge 
the jury and told them: 

“The defendant also offers testimony here 
that during a dispute which arose between Clark 
and himself as .to this bill, that they accepted a 
compromise and Mr. (lark agreed that he would 
accept the sum represented by this cash pay¬ 
ment on account, $133.45, for settlement and ac¬ 
quittance of the amount of the claim by him 
from O’Dea. If Mr. O’Dea’s account of that is 
correct and true, that ends the case, and your 
verdict must be for the defendant. If, however, 
you consider the testimony that Mr. Clark of¬ 
fers, and the circumstances under which he made 
out a bill in January for $133.45, and received 
payment for that bill is the correct one, and that 
there was no such settlement, you will come 
back to the question what is due the plaintiff by 
the defendant. The court tells you that this re¬ 
ceipted bill which has been put in evidence on 
. behalf of the defendant is not conclusive evi- 
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•lence against Mr. Clark. (Iiec., 28). 

In Andrews vs. Ilaller Wall Paper Co., 32 D. C. 
App., 395; 37 W. L. R., 46, a case not unlike the case 
at liar, wherein the plaintiff instituted suit against 
the defendant for One Hundred and Twenty-two Dol¬ 
lars and Twenty cents, alleged to he due on a verbal 
contract entered into with the defendants to paper 
and repair certain rooms in the Raleigh Hotel, this 
city. The plaintiff received an itemized hill and a 
letter in which the defendant stated that they were 
anxious to close the matter up, and would be willing 
to allow fifteen per cent, on the full amount^ provided 
a check were sent at once, and the defendant wrote 
the plaintiff and enclosed a statement of his under¬ 
standing of the account which showed a balance due 
of One Hundred and Eighteen Dollars and Sixty- 
four cents ($118X4), and enclosed a check for that 
amount upon which was written, “In. full to date, 
Raleigh Hotel.’’ The plaintiff accepted and cashed 
the check, and wrote the defendant that they were in 
receipt of the check for $118.64, for which we have 
given you credit on account of the work done at the 
Raleigh Hotel by us. This, of course, we cannot 
accept as payment in full. Our letter of the 17th 
fully states our side of the matter. 

The defendant gave no further heed to plaintiff’s 
further requests of settlement, suit was brought 
which resulted in a verdict and judgment for the 
plaintiff. 

The defendant requested that the jury be instruct¬ 
ed that: 

If from the evidence the jury believed that 
the defendant intended the check sent by him to the 
plaintiff to be a compromise and final settlement of 
the account between the parties and transmitted it 


to the plaintiff on that condition, the acceptance and 
cashing of the check by the plaintiff constituted a 
liquidation of plaintiff’s claim. 

The court refused to give this instruction and this 
Honorable Court, after citing authorities, held, 
that the evidence in this ease showed there was an 
honest dispute between the parties as to the terms 
of the contract and the amount due thereunder. If 
therefore, the defendant sent his cheek for the 
amount he was willing to | >ay in compromise intend • 
ing it as a liquidation of plaintiff’s claim against him, 
and if the plaintiff understood when he cashed til? 
cheek or from the fact should have understood the 
conditions under which it was sent, there was an ac¬ 
cord and satisfaction.” Judgment was reversed. 

In the case at bar there was an honest dispute be¬ 
tween O’Dea and Clark, and the jury should have 
l>een given this charge. What the court said, did not 
cover the proposition asked for by the defendant. 
Defendant’s idea was if Clark took half of this bill 

as a receipt in full after the dispute, he could not 
ask more. 

II. 

Rejecting the Second Prayer, and Charging the Jury 
About the Receipted Bill Was Error. 

The Court told the. jury: 

If, however, you consider the testimony that 
Mr. Clark offers, and the circumstances under 
which he made out a bill in January for $133.45 
and received payment for that bill is the correct 
one, and that there was no such settlement, you 
will come back to the question what is due to the 
plaintiff by the defendant. The court tells you 
that this receipted bill which has been put in 
evidence on behalf of the defendant is not con¬ 
clusive evidence against Mr. Clark. You are to 
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consider in connection Mr. O’Dea’s testimony, 
the testimony of the plaintiff as to the circum¬ 
stances under which it was received and paid, 
and Mr. Clark’s explanation of it. Of course,' 
men sign receipts which may he interpreted as 
receipts in full, and that that receipt may there¬ 
after come up to confront them when they claim 
tliey had not been paid in full for the account, 
but there is nothing conclusive about it. A re¬ 
ceipt is always able to be explained and it is for 
the jury when they meet questions and contro¬ 
versies of that kind to give due weight to a writ¬ 
ten leceipt and to an explanation of the circum¬ 
stances under which that receipt was given 
(Rec., 28). ' * * 


Counsel stated: “I think the jury should be 
advised by your Honor that this receipted bill is 
Prima facie evidence in favor of O’Dea, and that 
the burden is then on Mr. Clark to overcome the 
prima facie evidence so far as this evidence is 
concerned.” 

The Court: “I think the Court has said all 
that the law requires it to sav. ” 

Mr. O’Shea: ”1 desire to note an exception to 
your Honor’s refusal to instruct the iurv on 
this point.” (Rec., 29). 


It was the contention of the defense that this bill- 
receipted bill—represented a compromise between 
the plaintiff and the defendant and the defendant 
stated that the bill was given in full settlement of 
any claims that the plaintiff might have against him. 
Fnder the charge of the court the defendant was not 
only called upon to assert his position, but at the 
same time was told that the burden of proof shifted 
upon him and that he had to explain the receipt by a 
preponderance of the evidence (Rec., 29). 



Receipted Bill is Prima Facie Evidence. 

-^ receipt in fill! is only prima facie evidence 
of what it purports and if clearly proved to have 
►eon obtained by fraud, mistake, or ignorance 
of the rights of the party, it will be examined 
into and corrected in a court of law, as well as in 
a court of equity; but if such evidence is not 
given, the presumption in favor of the validity 
ot this instrument will prevail. 

Thompson vs. Faussat, 23 Fed. Cases, No. 13,- 
954, p. 1036. 

Lawrence vs. Schuykill Nav. Co., Fed Case, 
No. 8,143, Vol. 15. Fed. Cases, page 79. 

Leak vs. Isaacson, Federal Cases, No. 8,160. 
Fire Ins. Asso. vs. Wickham, 141 U. S., 564. 
Fuller vs. Crittenden, 9 Conn., 406. 

Kellv vs. Perseverance Bldg. Ass., 39 Pa. St 
151. 

Ball vs. McGooch, 81 Wis., 160. 

Thompson vs. Faussat, Case No. 13,954 23 
Fed. Case, 1,036. 

Russell vs. Church, 65 Pa. Stat., 15. 

Stevens vs. Barss, 74 Hun., 388. 

Harrison vs. Dewey, 46 Mich., 173. 

Ireland vs. Speckhand, 95 Mo. App., 63. 

Gordon vs. Frazer, 13th App. D. C., 387. 

Rejecting Defendant’s Fifth Prayer Took Away the 

Defendant’s Theory. 

The jury are instructed that if they find Davhoff 
remains still responsible to Clark, who is alleged to 
have supplied articles of merchandise, this promise 
of O’Dea is collateral, as it is called, and not an orig¬ 
inal promise, and O’Dea cannot be held liable, be- 
cause the promise was not in writing. 


Conclusion. 


It is respectfully urped that appellant is entitled 
to a new trial for the errors of law committed herein. 
Very respectfully submitted, 

James A. O’Shea, 

John I. Sacks, 
Attorneys for Appellant. 
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OF THE DISTRICT OF COLUMBIA 
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No. a,003. 


LAWRENCE A. O I)EA, APPELLANT, 


V8. 


T. EDWARD CLARK, JR., APPELLEE. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF FACTS. 

The appellee (plaintiff below), T. Edward Clark, Jr., 
is engaged in the builders’ supply business, and has been 
for a number of years; in September, 1912, the appellant 
(defendant below), Lawrence A. O’Dea, a police de¬ 
tective, made arrangements with plaintiff to buy building 
material from him for the purpose of remodeling a 
house. 

The testimony of the plaintiff and two witnesses was 
to the effect that O’Dea called at the place of business 
of the plaintiff in company with one Harvey L. Dayhoff 
and told plaintiff of his proposed building operation, 
and introduced Dayhoff to plaintiff as his builder, and 
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told plaintiff whatever material was ordered should be 
sent out to his house, 1221 H Street, N. E., and he would 
pay for it. (R. 11-12-15.) 

(VI lea testified that these arrangements were made 
over the telephone. (R. 22.) 

That thereupon material was ordered from day to day, 
from September 30th, 1912, to November 28th, 1012, 
and delivered by plaintiff to 1221 II Street, X. E., as 
directed, amounting in all to $266.90; that delivery 
tickets were sent out with the orders, and there was 
never any complaint about the non-delivery of goods; 
that in the first part of November, 1012, (dark signed a 
Release of Liens and later gave a receipted bill for 
$133.45 to 0*1 lea as requested, to enable him to procure 
money from the Building Association to carry on the 
work, after which time more material was ordered. That 
defendant paid $133.45 to plaintiff in February, 1013, 
but refused to pay for the balance of the material and 
suit was entered. 

The defendant contended that he had telephoned to 
plaintiff and notified him that he had discharged Pay- 
hoff and plaintiff should not send any more material 
to defendant on Payhoff's order; the defendant also 
contended that the Release of Liens and the receipted 
bill was payment in full and a discharge to him from 
further liability to the plaintiff. 

THE ASSIGNMENT OF ERRORS. 

Appellant has assigned twenty-seven grounds of error 
{R. 8 and 0), but he has not stated or set forth which 
of the many alleged errors he intends to rely upon in 
this Court. This he is compelled to do under Rule 8, 
Sec. 3-b. And, furthermore, the Transcript of Record 
does not state that it contains the substance of all the 
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testimony adduced at the trial; and, with few exceptions, 
appellant did not state specific grounds for his objections 
to the rulings of the trial Court, as is required, before 
this Court will take cognizance of the same. 

32 App. D. C., 90. 

The Brief of Appellant, instead of clarifying the case 
and presenting succinctly the questions involved and 
the manner in which they are raised, has a tendency to 
confuse; and an attempt is made by so-called ‘‘Points’’ 
to bring into the case several alleged errors not included 
in the Assignment of Errors; for instance, on page 15 
great stress is laid on two conversations, “A” and “B.” 
It is submitted that the Assignment of Errors does not 
include either one, and it is now too late to raise the 
point for the first time in this Court. 

In order, therefore, that this Honorable Court may 
have a clear understanding of the case, appellee has 
deemed it necessary to take up each Assignment of 
Error separately. 

1 . 

No such exception was taken at the trial. The ex¬ 
ception noted was to testimony adduced by plaintiff as 
to how his business was conducted. (R. 12.) 

2 . 

No testimony had been given by the witness Dayhoff 
as to any alleged partnership and the Court very prop¬ 
erly so stated and declined to allow an exception. (R. 
14.) 

3. 

There is absolutely no merit to this exception. Wit- 





4 


ness Davhoff was testifying to defendant O’Dea's decla¬ 
ration. What defendant O’Dea had said to witness. 
(R. 14.) 

4. 

The Bill of Exceptions fails to disclose any testimony 
of the witness Davhoff regarding a conversation he had 
with Mr. Suracci. 


5. 

There was no testimony that any material was de¬ 
livered to any place other than 1221 H Street, N. E. 
The nncontradieted testimony was that it was all de¬ 
livered to 1221 H Street, N..E., where it was ordered to 
he sent. 

6 . 

This was new matter brought out by defendant's coun¬ 
sel on recross-examination, and furthermore no excep¬ 
tion was noted. (R. 17.) 


7. 

Witness was testifying to statements made by de¬ 
fendant O’Dea to witness. (R. 18.) 


8 . 

The testimony was uncontradicted that all the ma¬ 
terial ordered was sent to O'Dea at 1221 H Street, 
N. E., as directed. (R. 18.) It matters not to appellee 
what O Dea did with the material after he received it; 


he could hare given it away and still be liable to Clark 
for its purchase price. 

9. 

This exception may be quickly disposed of under the 
uniform practice of this Court, because the assignment 
of error based upon refusal of the motion to direct a 
verdict for the defendant at the close of plaintiff's case 
" " aived by the defendant's introduction of evidence. 

Wash. U. Co. v. Wadley, 44 App. D. C., 176. 

Furthermore, the Release of Liens was signed by 
Clark the first part of November, 1912 (R. 12), long 
before the dealings between the parties terminated; 
O’Dea continued to buy material from Clark up to and 
including November 28th, 1912. (R. 12.) 

10 . 

For the reason above given, this exception can like¬ 
wise be quickly disposed of. And again, there was evi¬ 
dence in the case that the bill was not a receipt as such, 
but, together with the Release of Liens, was given to 
allow defendant O’Dea to procure money from the Build- 
ing Association. (R. 12.) The Release of Liens w*as 
given the first part of November, 1912, and the receipted 
bill later, but no money was received by plaintiff until 
February, 1913. (R. 21.) 

11 . 

There was no occasion for an election here. O'Dea 
w as sued as an original promissor, the goods having been 
sold to him on his individual credit. (R. 11.) He had 
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also paid for part of the goods (R. 21) ; O’Dea himself 
ordered goods from plaintiff. (R. 11.) 

12 . 


This exception is clearly too general. As was said 
by this Court in the case of Walker Furniture Company 
v. Dyson, 32 App. D. C., 90: 

“He should have stated the specific grounds for 
his exception and thereby given the trial Court 
an opportunity to pass upon them. If parties are 
to be permitted to avail themselves of such gen¬ 
eral exceptions, it is apparent that a reversal of 
a case may be asked on grounds not suggested to 
or considered by the trial Court.” 

13. 

Delivery receipt dated Oct. 9th, 1912, was in evidence, 
having been identified by plaintiff as one of the slips 
issued by him in connection with the delivery of goods 
to the defendant at 1221 H Street, N. E. (R. 12 and 
22 .) 

14. 


There was no exception noted by the defendant. 

22 .) 


15, 16, 17 AND 18. 



The defendant denied specifically that Davhoff kept 
the time of the men working on both jobs (R. 22), and 
this evidence was adduced to attack his credibility. 


i 
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This exception is likewise clearly too general to avail 
the appellant here. 

Walker Furniture Co. v. Dyson, supra. 

Brown v. Savings Bank, 28 App. D. C., 351. 

PRAYERS OF THE DEFENDANT. 

20, 21, 22, 23, 24 and 25. 


The charge of the learned trial Justice was eminently 
fair and just and, if anything, favorable to the defend¬ 
ant; at all events, it incorporated every point asked by 
the defendant and covered the subject-matter of the sev¬ 
eral prayers thoroughly. 

The appellant lays great stress on the refusal of his 
Fourth Prayer. An inspection of the Record, page 21, 
will disclose that the testimony did not warrant it being 
granted. 

The reasons given by the defendant O’Dea on cross- 
examination for paying only half of the bill, to-wit, 
1133.45, in January, 1913, are: 

“That witness paid exactly one-half of the bill 
in February, 1913, because Clark could not dis¬ 
tinguish material of witness from his own; that 
he paid exactly half of the bill to the penny be¬ 
cause he asked for an itemized bill and was given 
bill for that amount.” (R. 21.) 

Furthermore, the Court, in charging the jury, incor¬ 
porated the very subject-matter of the Fourth Prayer 
(R. 28), so that even if it was error not to grant this 
prayer, this error was then and there cured. 

Regarding the rejection of the Second Prayer to the 
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effect that if the account in dispute between the parties 
has all the appearances of “An Account Stated,” it is 
respectfully submitted that since there was no testimony 
in the case that it was an Account Stated, there could be 
no error in the Court’s refusal to so instruct. 

Regarding the rejection of the Fifth Prayer, it is sub¬ 
mitted that there is not one word of testimony that 
Dayhoff was ever responsible to Clark for any material; 
the uncontradicted testimony was that O’Dea bought 
the material from Clark and that it was sold to him 
on his individual credit. 

The Court very properly told the jury that the re¬ 
ceipted bill was not conclusive evidence against Mr. 
Clark, the plaintiff, but that it could be explained. The 
Court did not say, as is stated on page 26 of Appellant’s 
Brief, that the burden of proof shifted upon the defend¬ 
ant O’Dea and that he had to explain the receipted bill 
by a preponderance of the evidence. But the Court 
said that the defense of compromise was an affirmative 
defense, and accordingly the defendant O’Dea had the 
burden of proof to sustain this defense. (R. 29.) 

Appellant cites abundance of cases on pages 18, 19, 20, 
21 and 22, governing the method of impeaching and con¬ 
tradicting a witness by proof of prior contradictory 
statements, but for what purpose it is not known, for 
there was no attempt made during the trial of this case 
to impeach or contradict any witness by proof of former 
contradictory statements. 

It would seem, though, that appellant’s counsel had 
in mind the following: 

H. L. Dayhoff, on cross-examination, testified that he 
sold some lead pipe and pieces of chandeliers and the 
proceeds from the sale of which he divided with O’Dea. 
(R. 15-16.) 

O’Dea testified that Dayhoff had stolen the material 
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(R. 21), and denied that Dayhoff had divided with him 
the proceeds of the sale. (R. 23.) 

Mrs. Dayhoff, to rebut this testimony of O’Dea, who 
had attempted to blacken the character of her husband, 
and to substantiate his testimony, testified that he had 
divided with O’Dea the proceeds from the sale of the 
junk. (R. 23.) 

The cases cited refer to former statements of a wit¬ 
ness made out of Court, before the trial. The sense of 
the rule seems to be to refresh the memory of a witness. 
It does not apply where the witness makes a definite 
statement, the direct converse of that testified to by an¬ 
other witness who preceded him, and it is to rebut this 
latter statement and attack his credibility as a witness 
that the testimony is adduced. Furthermore, the Assign¬ 
ment of Errors does not cover this point. 

CONCLUSION. 

It is respectfully submitted that the defendant re¬ 
ceived a fair and impartial trial, and that no errors of 
law were committed. The plaintiff parted with his ma¬ 
terial on the strength of the defendant’s promise to pay 
for the same, and he was sued as an original promissor; 
he received the benefit and surely he should pay; and, 
while certain testimony incidentally cropped out tend¬ 
ing to show a partnership, it formed no part of the plain¬ 
tiff’s case nor indeed did the defendant base his defense 
upon this theory. (R. 23.) 

Albert D. Esher, 
Attorney for Appellee. 
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